United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


" Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,704 


set 


THOMAS G. EDWARDS, 
Appellant, 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILED JUN 1% 1963 


rf, 
o7 he ; 


CLERK V 


(i) 


INDEX 


Indictment, Filed September 10, 1962 
Plea of Defendant, Filed October 26, 1962 
Excerpts from Transcript of Proceedings, January 15, 1963 
William Frank Nelson 
Direct 


Cross 


Preston Edward Ber 
Direct’. , 


William Frank Nelson 
Cross (Resumed) 


Jury Charge 


Judgment and Commitment, Filed February 26, 1963 


JOINT APPENDIX 
[ Filed Sept. 10, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Sworn in on July 3, 1962 


THE UNITED STATES OF AMERICA Criminal No. 753-62 


Violation: 22 D.C.C, 2901 
(Robbery) 


ANTHONY S. GROSS 
THOMAS G. EDWARDS 


) 
| 
v. Grand Jury No. 928 -62 
) 
) 


The Grand Jury charges: | 

On or about July 31, 1962, within the District of Columbia, 
Anthony S. Gross and Thomas G. Edwards, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the 
immediate actual possession of William F. Nelson, property of William 
F. Nelson, of the value of about $199.75, consisting of the following: 
$124.00 in money, one watch of the value of $70.00, one wallet of the 
value of $5.00 and three keys, each key of the value of $0.25. 


/s/ David C. Acheson | 
Attorney of the United States in 
and for the District of Columbia 


[Filed Oct. 26, 1962] 
PLEA OF DEFENDANT 


On this 26th day of Oct., 1962, the defendant Thomas G. Edwards, 
appearing in proper person - attorney to be retained, being arraigned 


in open Court upon the indictment, the substance of the charge being 
stated to nim, pleads not guilty thereto. ‘ 
Copy of indictment given to the defendant. 


The defendant is remanded to the District Jail. 
By direction of 


Matthew F. McGuire 
Presiding Judge 
Criminal Court # ASSIGNMENT 


«x * 


[Filed May 9, 1963] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, January 15, 1963 


Before the HONORABLE GEORGE L. HART, JR., U.S. District 
Judge and a jury for further hearing at 10:00 a.m. 

a * * * * 

DEPUTY CLERK: Case of Anthony S. Gross and Thomas G. 
Edwards; any witnesses in this case on either side, follow the marshal 
to the witness room, all witnesses on either side. 

MR. ATTRIDGE: May we approach the bench, if Your Honor 
please? 

THE COURT: Yes. 

*x * x * * 

THE COURT: What do you all have to bring up? 

MR. ATTRIDGE: If Your Honor please, with respect to the case 
itself, we have a problem here which we have two juveniles 17 years of 
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age. Juvenile Court has waived jurisdiction and at this time, if 
Your Honor pleases, I'd like to move to suppress all evidence learned 
as a result of these admissions, all admissions, statements, tangible 
evidence identified by these particular boys -- particular, Thomas 
Edwards, all evidence learned as a result of these admissions. 
MR. EVANS: While they were in custody as juveniles. 
MR. ATTRIDGE: Before the Juvenile Court waived jurisdiction. 
THE COURT: What have you got that falls in that category ? 
MR. TITUS: First of all, if it please the Court, I might say, 
I don't think this is the time to take up a motion to suppress any 


evidence that has not been offered. I think it is premature as far 


as evidence, hasn't been offered but as far as far as any statements 
or confessions that were made, we don't have any, of course, and 
since they were juveniles, it wouldn't be admissible. We don't intend 
to offer any. We don't intend to offer any statements =“ by the 
juveniles. 

MR. EVANS: Do you have any witnesses that you learned of 
during their detention as juveniles? | 

MR. TITUS: Counsel, if I do, I think that is a matter not to be 
decided now; and certainly I don't think any court has yet ruled that 
is inadmissible. 

THE COURT: No, as a matter of fact, I ruled the other day it 
wasn't. 

MR. ATTRIDGE: The Harling Case, United States Court of 
Appeals, is Your Honor familiar with that, in which they indicated 
clearly admissions, all admissions, Your Honor, interpreted broadly, 
not only confessions that may be used against them are inadmissible 


before the Juvenile Court has waived jurisdiction. 
THE COURT: There is a limit to that, I think; or at at least the 
Court has not gone so far as, for example, if they identify the body 


of the person they have murdered, that you have got to suppress the 
body. | 


MR. EVANS: No. 

MR. ATTRIDGE: No, Your Honor, but I understand that in the 
course of this the Government learned the name of a witness who will 
testify in this particular matter from one of the defendants himself 
while he was still a juvenile; and I submit, Your Honor, that witness 
is in court and he is prepared to testify, Your Honor. I submit, any 


testimony is inadmissible along those lines. 

THE COURT: Who is the witness? 

MR. ATTRIDGE: Preston Berry; B-e-r-r-y; he is an alleged 
accomplice. 

MR. TITUS: Your Honor, the Harling Case, nor any other case 
decided by the Court of Appeals, Supreme Court, or for that matter, 
as far as I am aware of, even the District Court; none of them extended 
to the point of suppressing an actual witness because of the fact that 
he was learned of during the course of any interrogation of a juvenile. 

THE COURT: No, I don’t think they have either, but I have got 

that case coming up on appeal right now. 

MR. ATTRIDGE: Your Honor, in Mallory, indicated that any 
confessions or learned as a result of illegal detention was inadmissible, 
and we had the Killogh Case determined thereafter, and they said that 
this information, if it is reaffirmed after being brought before a magis- 
trate, it is still inadmissible. We had the same Situation here. 

THE COURT: That wasn't the case of a witness that was learned 
of, was it? 

MR. ATTRIDGE: Well, I don’t know whether or not it was a 
witness, if Your Honor please but it was information which was learned 
which was detrimental to the defendant. 

THE COURT: Well, until the Court of Appeals says so, Iam not 
going to go so far as to rule that any witness that was learned of during 
the course of incarceration of the infant is not admissible in evidence. 

I think there must be'some place where this rule stops; and if I am wrong, 
the Court of Appeals can correct me on it. 
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MR. EVANS: Your Honor, may I point out that the problem of 
this particular case is that the witness was an alleged accomplice. He 
has been handled under the juvenile proceedings. His testimony was 
tainted. They don't follow any of the rules, as Your Honor well knows, in 
the juvenile proceedings. He is on probation now, I understand. I don't 


| 
know what promises may have been made to him to testify or for the 


same offense. This witness is now on probation after having been ques- 
tioned and handled under the juvenile proceedings, and I think 

that any of his testimony certainly would come under the Harling Case. 

I think the nature of his existence is peculiar to the other cases where 

a witness is learned of. If he was a disinterested witness, I would think 

perhaps it would be a different problem but in this case, since he is 

actually a part of this crime, at least he is now under probation because 

of his association, witness, I feel his testimony should be excluded under 

the Harling Case. 
THE COURT: Well I don't think so. Have you got anything else? 
MR. ATTRIDGE: We have one other matter with respect to the 

complaining witness himself. I understand that there were certain in- 

criminating statements made by one of the defendants in the presence 


| 


of this witness while he was still within the juvenile custody. If, in the 


event that we don't have any error in the trial, things of that nature, 
this witness could be cautioned not to testify about identifying or any 
identification made in the lineup or things of that nature when this young 
man was arrested. | 

THE COURT: Wait a minute; the witness can still identify him 
while he is a juvenile, can't he? Now, if he made any admissions while 

he was being held as a juvenile, of course, I assume you will warn 
him not to bring those out. | 

MR. TITUS: Of course, Your Honor, but I couldn't see  dappeeseing 
identification. That is what counsel is getting at. | 
THE COURT: No. | 
MR. ATTRIDGE: Atthe time of the arrest, identification at the 


time of arrest, this defendant said. 


| 
| 
i 
| 
| 
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MR. TITUS: There is no authority for it in any case. 

THE COURT: He could identify him at the time of arrest and 
while he was a juvenile. He could identify him. Now if while he was 
being held as a juvenile, he made some admission to the complaining 
witness, I will rule that out, and I am sure counsel will warn him not 
to say anything about it. 

MR. TITUS: I intend not to ask about that, and I hope counsel 
doesn't ask. 

THE COURT: Well, if counsel asks, it is on counsel's own head. 

x x * * * 
WILLIAM FRANK NELSON 
the complaining witness was called by the Government and, being first 
duly sworn by the deputy clerk, took the stand, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. Dr. Nelson, I will be asking you questions. If you will do 
your best to talk loud so we can hear you, sir? A. Yes, sir. 

Q. Just take your time. Would you tell us your full name, please, 
Doctor? A. William Frank Nelson. 

Q. And, Dr. Nelson, what is your home address? A. 2100 26th 
Street, Northeast. 

Q. Doctor, do you have an office here in the District of Columbia? 
A. Ido. 

Q. Where is your office located, Dr. Nelson? A. On 721 12th 
Street, Northeast. 

Q. That is here in the District of Columbia? A. That's right. 

Q. Dr. Nelson, are you a doctor of medicine, sir? A. And surgery. 

Q. And surgery? A. That's right. 

Q. Are you attached to any hospital here, or do you work with 


some hospital here? A. I work for Freedmens Hospital. For many years, 


about 20 years, but I am not too active now. 


7 | 


Q. I see; how old a gentleman are you, Doctor? A. Iam 69. 
Q. Doctor Nelson, I want to direct your attention back to last 
summer. A. Yes, sir. | 

Q. July 31, that afternoon. A. That's right. | 

Q. Were you in your office that day, Dr. Nelson? A. was. 

Q. And around -- A. Excuse me; these hiccups -- | 

Q. I understand, Doctor. We all understand. 

MR. TITUS: Your Honor, this is something caused from this 
illness I spoke of. | 

THE COURT: It is perfectly all right. 

Doctor, if at any time you wish a recess, just let me know. 

THE WITNESS: Thank you, Judge. | 

BY MR. TITUS: | 

Q. Just relax, Doctor. 

On the afternoon of July 31st, Dr. Nelson, did there come a time 
when three young men entered your office? A. Yes. | 

Q. Who was in the office at that time when they came in? 
A. No one except me. | 

Q. And, Dr. Nelson, would you, for the jury, describe what type 
of office you have? Where is your entrance to your office ?| A. On 12th 
Street. | 

Q. I see, and when you come in the entrance, where do you go? 
Is there a waiting room? A. Yes, there is a waiting room in the front 
there. | 
Q. In the front? A. That's right. | 
Q. And then where do you have your office? A. My consultation 
room is in the back. | 

Q. The consultation room -- A. Is in the center; then I have 
an examining room in the back. | 

Q. I see. Where do you keep your medicines and where would 
you treat patients, Doctor? A. In the back room. | 

Q. That would be in the consultation room? A. ie, in the back 


room. 
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Q. In the back of that? A. That's right. 

Q. Isee. Now, Dr. Nelson, when these young men came into 
your office that afternoon, what happened then in your own words; tell 
the jury? A. Well; one of them claimed that he had a G. C. infection. 

Q. Is that a venereal disease? A. That is a venereal disease, 
gonorrhea. 

Q. I see. A. SoI talked with him for a few minutes and then I 
walked back to my -- from the waiting room to my consultation room 
and told him to come in. 

Q. Told him to come in? A. That's right. The one that was 
complaining. 

Q. Pardon me, sir? A. The one that was complaining. 

Q. The one that was complaining; and were there other people 
with him, two others with him? A. Two others were there; that's 
right. 

Q. What happened then, Doctor? A. Well, when I reached the 
door to go into my consultation room, he got up and the others followed. 
They grabbed me; and I had my wallet in my left hip pocket -- 

Q. Yes, sir? A. He attempted to snatch the wallet from my 
pocket but the pocket was a little small. 

Q. The what was, Doctor? The pocket? A. The pocket was 
a little small. That's right. 

Q. Yes, sir? A. And I had some papers in my wallet. 

Q. All right, -- A. And he had some difficulty. 

Q. Yes, sir. A. So these other two boys kind of grabbed me. 

Q. The other two grabbed you? A. That's right. 

Q. Now, let me ask you at this point, Dr. Nelson; would you know 
the young man that asked you for treatment for this sickness if you saw 


him again? A. Yes. 


Q. Do you see him in the courtroom here, Dr. Nelson? A. Yes, 


sir, I think it was Gross. 
Q. From where you are, Doctor, can you get up and will you walk 
over to the man that you think asked you for the treatment, sir? A. Yes. 
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(The witness did as requested.) 
Q. Put your hand on the man that you think asked you for the 
treatment, Dr. Nelson? A. This thing happened in rapid fire -- 
Q. I understand you, go ahead, doctor. 
(The witness placed his hand on Defendant Gross.) 
MR. TITUS: Your Honor, at the moment, I don't know which of 
the two defendants that is, by name. 
THE COURT: That is Gross; is it not, Mr. Evans? | 
MR. EVANS: That's correct, Your Honor. | 
THE COURT: The record will indicate that the witness has iden- 
tified Gross. 
You may return to the stand, Doctor. 
(The witness resumed the stand.) 
BY MR. TITUS: 


Q. Dr. Nelson, are you able to recognize either of the other two 


men who were with the Defendant Gross that you have identified? 
A. Yes, the one that is sitting over there opposite the lawyer there. 
Q. Would that be the one sitting here in the tan jacket ? A. That's 
right. | 
Q. Open jacket? A. That's right. 
Q. Was he with the Defendant Gross? A. Yes. | 
MR. TITUS: May the record show that he has referred to the 
Defendant Edwards, Your Honor ? | 
THE COURT: The record will indicate that he has identified 
Edwards. 
THE WITNESS: And there was another little boy with him too. 
BY MR. TITUS: 
Q. There was another boy with him, Dr. Nelson? A. I believe his 
name was Berry. 
Q. Is that Preston Berry? A. I think that's correct. 
Q. Doctor Nelson, had you ever seen any of these three young 
men before that day? A. Not that I can say. I am not so sure but they 


live in the neighborhood. 
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Q. But you didn't remember them as patients before? A. No. 
Q. Now, Dr. Nelson, I think you were at the point in your story 


where you said one of them was trying to get your wallet and the other 


two came up to assist. A. That's right. 

Q. What did they do to you then, Doctor? A. One put his arms 
around my neck and the other one grabbed the watch off my wrist and run 
the hand in my pocket. 

Q. Do you know which one put his hand, or arm around your neck, 
Doctor? A.I believe it was the boy over there. 

Q. And which one do you mean? A. Sitting next to the lawyer 
there. 

Q. The one in the tan jacket? A. That's right. 

Q. Which would be the defendant Edwards? A. That's right, 
Edwards. 

Q. Then what happened, Doctor? A. Well, the little boy, Berry 
I think it was, grabbed my wrist, snatched off my watch and broke my 
wrist band. 

Q. And broke the wrist band? A. That's right. 

Q. Did he get the watch off yourarm? A. Took the watch; that's 
right. 

Q. Now, what about your wallet, Doctor? What happened to that? 
A. They succeeded in getting that out of my pocket. They took the 
change from my side pockets. 

Q. Change from your side pockets? A. And keys. 

Q. And keys; how much money did you have in your wallet at that 
time, Doctor? A. I -- maybe it was about $120, besides I had some 
checks. 

Q. And some personal checks; how much change did you have in 
your pocket, Doctor? A. Iam not so sure of the exact amount. 

Q. Was it over a dollar in change? A. Oh yes. 

Q. Over a dollar in change. 

Now, Doctor Nelson, tell the jury in your own words, if you will, 
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how were you being held while this was being done; can you|describe 
that? A. One boy was holding me around the neck. 

Q. Yes, sir? A. And the other one was attempting to get my 
wallet out. 

Q. And you said, I think, a moment ago, that I believe you were 
being held by the Defendant Edwards? A. That's right. 

Q. And who was trying to get your wallet out; would you know 
that, Doctor? A. This other boy. 

Q. Defendant Gross? A. That's right. | 

Q. Go ahead, sir, what happened then? A. Well, they took all 
the change and keys from my side pockets. | 

Q. How about your wallet? A. And he got my wallet out. 


Q. All right, sir, and your wrist watch you mentioned? 
A. They got my wrist watch. | 

Q. What happened then, Dr. Nelson? A. Well, they pushed me 
back, in my back room. | 

Q. How did they push you back? What do you mean by it? 
A. Just pushed me and then, of course I moved back. | 

Q. All right, sir. A. They didn't injure me in any way but they 
just pushed me back in that room. | 

| 
Q. How long, Doctor Nelson -- A. And then they disappeared. 
Q. How long, Doctor Nelson, were you held around the neck ? 


As you describe it? A. Maybe three or four minutes, something 
like that. | 
Q. After they pushed you back in the room, what did they do then ? 
A. Ran out. 


Q. Ran out? A. I mean went up 12th Street. 
Q. Yes, sir, did you see them go up there, Doctor? iA. Oh, yes, 


I went to the door. 
Q. You went to the door? A. And they ran into the ales between 
Maryland Avenue and G. 

Q. I see. What did you do then, Dr. Nelson? A. cae the police. 
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Q. From your office? A. That's right, sir. 


* ‘ * * * * 


Q. Dr. Nelson, when you were first approached in the -- let 
me strike that. 

When you went back to your treating room in the back and you 
were leading the defendant that asked you for treatment -- A. To the 


consultation room. 

Q. To the consultation room, did any of these three young men 
say anything to you at that point after you discussed this sickness 
business? A. No. 

Q. None of them said anything? A. They didn't say a word. 

Q. While you were being robbed, as you have described, did 
any of the three of them say anything to you, Doctor? A. No, but I 

asked them not to injure me because I had been ill. 

Q. I can't hear you, Doctor. A. I asked them not to hurt me 
because I had been sick. 

Q. You asked them not to hurt you because you had been sick? 

A. That's right. 

Q. Did any of them say anything when you said that, Doctor? 
A. No, no, they didn't. 

Q. Doctor, are you able to actually distinguish the activity of 
each of these three young men while they were there, or are you not 
sure of that? A. Things happened so fast, I am not exactly sure of that. 

Q. Are you sure, however of the identification of these two 
defendants as two of the men that came in your office? A. That's right. 

Q. Are you sure of that? A. Yes. 

Q. Definitely? A. I identified them before and IJ have talked with 
them before. 

Q. Yes, sir. A. At Number 14. 

Q. Yes, sir. 

MR. ATTRIDGE: If Your Honor please, I object to that and move 
it be stricken from the record. 
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THE COURT: Which part of it? 

MR. ATTRIDGE: Latter statement. 

THE COURT: You all come up here. 
AT THE BENCH: 

THE COURT: He said two or three things there at the last. Now, 


how much of it do you object to? 
MR. ATTRIDGE: Everything after counsel asked him whether or 
not he could identify these men. He said yes, he could and thereafter 
he volunteered that he identified them on a prior occasion. I move that 
be stricken, everything after that, 14th Precinct. | 
MR. TITUS: I don't think the question of prior identification should 
be stricken. I would admit that statement, "I talked with them," although 
it doesn't relate to anything they said, should be stricken, Your Honor. 
THE COURT: Well, that is what I think. I think that/the "T talked 
with them at the 14th Precinct" is subject to being stricken but I call 
your attention to this -- and I will do as you wish -- that if I warn them 


I may simply emphasize it to the jury. It is a matter of trial tactics. 
I will warn the jury and tell them to ignore it if you wish me to. 

MR. ATTRIDGE: Well, at this point, what I wanted, I wanted it 
stricken from the record so far as the record is concerned. 

THE COURT: Well, the "I have identified them before” I will 
not strike. I will strike the rest of it if you wish. | 

MR, EVANS: I think we should. 

THE COURT: You think we should? 

MR. ATTRIDGE: Yes. 

THE COURT: All right. 

IN OPEN COURT: 

THE COURT: Ladies and gentlemen of the jury, the doctor's 
statement that he had talked with these defendants and his ‘mention of 
the 14th Precinct will be stricken from the record. You will ignore it. 
Pay no attention to it. Give it no consideration whatever in your mind 


in deciding this case. 
MR. TITUS: Your witness, counsel. 


* x * 
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CROSS EXAMINATION 
BY MR. ATTRIDGE: 
x * * * * 
Q. Now, Doctor Nelson, on direct examination you pointed to 
the Defendant Gross as being the one who grabbed you; is that correct? 
A. I think that's correct. Everything happened so fast and the boys were 
rushing and so. 
Q. And this grabbing took place as you were walking back to the 
consultation room? A. That's right. 
Q. And then you said someone went through your pocket trying 
to get your wallet out first of all? A. That's right. 
Q. Who was that? A. I believe I answered that question; Gross. 
Q. At the same time Gross was holding you, he tried to go through 


your pockets; is that correct? A. That's right, and then the other 
boy grabbed me too. Edwards grabbed me. 
Q. And where did he grab you? A. And then Berry grabbed my 


watch and took it off my arm. 

Q. Now where did the defendant Edwards grab you? A. I think 
it was around the neck. 

Q. And on direct examination you testified that someone took 
some change and keys from your side pocket? A. That's right. 

Q. Who did'that? A. I'm not certain. They were all over me, 
pushing and shoving and grabbing and going through my pockets. 

Q. At any time did they let you go, Doctor? A. Oh yes, when they 
pushed me back in the back room. 

Q. During the course of the time that they were going through 
your pockets ? A. No, not when they were going through my pockets. 

Q. But at one time it was more than one holding you; there were 
two holding you; is that right? A. That's right, holding me and going 
through my pockets every time. 

Q. Now, you identified one of the boys by name, Doctor, did you 

know him at the time? A. No. 


| 
| 
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Q. Did you subsequently learn his name? A. That's right. 
Q. And did you learn his name from any of the cased boys ? 
A. No, not directly. 
Q. Now, Dr. Nelson, could you describe what the defendant Gross 
was wearing that day? A. No, I cannot. 
Q. You don't recall at all? A. No, I do not. 
Q. Can you describe how tall the defendant Gross is? A. Well, 
I imagine he is about five-feet-eight. 
Q. And how much does he weigh, would you estimate? A. About 
160 pounds. | 
Q. Now, will you describe the defendant Edwards ? | A. He is 
about five-feet-five or-six. | 
Q. And how much did he weigh? A. Probably around 140 pounds. 
Q. Can you describe the clothing that he was wearing? A. I 
cannot. | 
Q. On that day? A. I cannot. 
Q. Now, on your direct examination, you referred to the party 
by the name of Berry as the little boy who took the watch. Will 


you describe -- A. He was not so small. He's a 15-year-old boy, 


medium height. 

Q. Well, what would you describe as being medium height, Doctor? 
A. Well, he's about -- I imagine Berry is about five-feet- six. 

Q. And how much did he weigh? A. About 135, -40 pounds. 

Q. And can you describe the clothing which he had on that day ? 
A. I cannot. | 

Q. For how long a period of time did you observe them that 
afternoon, Doctor? A. Well, I guess as long as -- enough for them 
to grab me and rob me; that was all. | 
Q. Was it a matter of minutes, quickly? A. That's right, matter 
of minutes. | 

Q. And during this course of time, I believe when Mr. Evans 
asked you, you said you were frightened? A. Well, I was frightened to 
a certain extent; yes, sir. Who wouldn't be frightened when you are 


being robbed ? 
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Q. Yes, sir, and during that period of time, Doctor, were you 
conscious of looking at these particular boys so you knew who 


they were? A. I did not know who they were. 
Q. Well, their features, did you know what their features looked 
like and there is no question about it in your mind? A. I followed 


through on it and -- 

MR. TITUS: Objection, Your Honor. May we approach the bench? 

THE COURT: Yes, you're getting ready to -- 

THE WITNESS: Be -- 

THE COURT: Wait. Wait just a minute, Doctor. 

AT THE BENCH: 

THE COURT: I think you are getting ready to get in trouble. 

MR. TITUS: Your Honor, it’s going to come out with these 
questions. I have done the best I can but due to the sickness and age 
of the witness, I don't believe I am able to completely guarantee him 
against making a remark that would be inadmissible. 

THE COURT: No, I think counsel is getting ready to elicit an 
answer that he is going to be sorry for. Now, it's up to counsel and 
I can't control it beyond that. 

MR. ATTRIDGE: If Your Honor please, that is why I asked for 
the original motion to suppress on this thing, this doctor, there is no 

question about anything that happened; it is a question of identi- 
fication that is to be the defense in this case. We are testing this doctor 
to determine whether or not he knows this thing himself or whether or 
not he learned it from somebody else. I don't think this doctor remem- 
bers anything about this thing. 

MR. TITUS: Counsel is giving his own opinion, Your Honor, and 
the Court has already ruled on his motion. 

THE COURT: I have ruled on the motion. It has nothing to do 
with it. You are now getting into a field where you are inviting an 
answer from this doctor that is going to bring in information that counsel 
for the Government has studiously avoided, that I don't think you all want. 
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Now, you had better rephrase your questions and you had better 
limit it. Be careful that you don't elicit an answer that you don't want 


because if you elicit an answer that you don't want after all these 
| 


warnings, I am not going to declare a mistrial. 


* * *x * 
BY MR. ATTRIDGE: 

Q. Dr. Nelson, I notice that you are wearing glasses. How long 
have you worn those eye glasses? A. You mean this particular pair, 
or eye glasses ? | 

Q. How long have you been wearing eye glasses in general? 

A. Oh, about 40 years, I guess. | 

Q. About 40 years; and what is the purpose of the glasses? Is 
it far-sightedness or near-signtedness? A. No, just to increase my 

vision for reading. 

Q. For reading? A. Particularly for reading but z wear them 
all the time. | 

Q. And would you describe your particular eye afflittion as being 
near-sightedness or far-sightedness ? A. I wouldn't say either. It's 
just age, brings on changes in the vision. | 

Q. How long have you worn that particular pair a you have on? 
A. Oh, about two years, I guess. | 

Q. Is that the last time that you were examined wa an eye doctor, 
an opthalmologist? A. What's that? | 

Q. Is that the last time that your eyes were examined oy another 
medical doctor, two years ago? A. Approximately, yes. | 

Q. Now, the time that you were being assaulted in your office, 
were you looking at the boys? A. I told you that before. Yes, cer- 
tainly I was looking at them. | 

Q. Pardon me? A. Yes I was looking at them. | 

Q. Now, these particular boys come around in front of you; those 
that were holding you from behind? A. They were only three boys in 
there and they grabbed me and robbed me. Is that sufficient ? 


| 
| 
| 
| 
| 
| 
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Q. Doctor. I'm not questioning the fact that you have been assaulted 
and something taken; the only thing I am questioning is whether or not 
these particular boys did it. A. Oh, yes, those particular boys did it. 

Q. Doctor, just answer this question yes or no: 

Do you remember the defendant Edwards, his description, his 
face, merely from the time that he assaulted you? Yes or no? 

A. What's that? A. Do you recall the defendant Edwards, his des- 
cription merely from the time during which this assault took place; is 
that the sole recollection you have? 

Just answer yes or no. A. I wouldn't say that because I followed 
through on this -- 

THE COURT: Now wait just a minute, Doctor. There are certain 
matters we have to be careful about. 

THE WITNESS: Yes, sir. 

THE COURT: Mr. Attridge, did you have any further questions 
of this witness? 

MR. ATTRIDGE: I believe that's all, Your Honor. 


x x *x * * 


AT THE BENCH: 


= * * * * 


MR. EVANS: Your Honor, we'd like to examine the witness, the 


doctor, outside of the presence of the jury to determine whether he 


has any independent knowledge as to the identification of these witnesses 
other than what he observed at the scene of the robbery -- seems to be 
considerable doubt as to whether he has any independent recognition. 

THE COURT: What's this again? 

MR. EVANS: Independent recognition of the defendants. He says 
he had to follow through on this. What he is trying to say is they told 
him who the defendants were at the Juvenile Court and he talked with 
them and he heard their confessions. 

THE COURT: Well, he didn't know their names over there, until 
he learned them at some future time, but he said that he recognized 


| 
| 
| 
| 
them at the time of the robbery and then he later followed /it up by 
| 
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seeing them elsewhere where he recognized them. 

Now, what good is it going to do to examine him out pf the presence 
of the jury? 

MR. EVANS: Then we can ask him freely if he actually observed 
the features of these three persons who he says robbed him and does he 
know for a fact that these are the three, independent of his follow-up, 

and it does not appear that he does; in fact some of the statements 
that we have gotten indicate that the boys confessed and told him at 
Juvenile Court, "Yes, we did it," and it is on this basis that he says 
"Yes, these are the boys who did it,” and all of the statements here, 
they conflict. One of them says one boy did something; another one says 
another boy did it. The doctor denies that he knows anything about 
these statements. Yet they were elicited from him during the exam- 
ination by the police officers. | 

THE COURT: What you are trying to do in effect is to attack the 
credibility of the doctor before the judge and without the jury. Now 
what good would that do? | 

MR. EVANS: I think if we can establish that the doctor does not 
have any independent recognition of these alleged defendants except for 
-- as follow-up, then I think we should ask fora directed verdict on 
the basis that he can't identify the defendants. | 

MR. TITUS: Your Honor, he isn't the only witness tn the case 
anyway. 

MR. EVANS: His testimony -- 

THE COURT: Well, who are you going to discredit -- 

MR. ATTRIDGE: Your Honor, it's a question of whether or not 
the Juvenile record in this Court and the Juvenile Court file indicates 
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Edwards was the one who confessed to this on this date in the presence 
of this doctor and thereafter the doctor made the identifications. 
On the basis of this information -- | 


MR. TITUS: This, counsel, was right before you th the two 


statements I gave you. You had a perfect right to ask the doctor at 

that time, did he not say at one time that Edwards was the one who yoked 
him rather than Gross as he is now identified. You didn't ask that 
guestion. 

MR. ATTRIDGE: He said no, those statements were never read 
to him. 

MR. TITUS: I didn’t say that. I said, did you ask him whether 
he said that to the police and you didn’t ask that question, Counsel, 
and he was there. 

THE COURT: No, and if you want to ask it, you can ask it. 

MR. EVANS: See, we are afraid to ask him in the presence of 
the jury whether he can identify these boys without the follow-up. It 
appears that he can’t. It looks as though somebody told him that these 
are the boys and we are afraid to ask him with the jury here. 

THE COURT: Well, you have asked him if he saw the boys, if 
he recognized the boys. He says yes. Now, he didn't know their names, 
of course, because he says he thinks he never saw the boys before but 
later then in a lineup, he learns that these are the names of people who 
came in. I mean, he connects the name that somebody tells him at a 
lineup or at a hearing, wherever it was, with these people whom he 
recognizes. I don’t think you have got any different situation than you 

have here in recognition of any other robbery. 

MR. EVANS: What troubles me is the only one problem to pin- 
point it is when he was asked by counsel Attridge whether he recognized 
the features and his answer was "I had followed up at the time of the 
robbery.” ‘Were you able to recognize the features of these assailants," 
and he said "I have followed up" and he couldn't answer the question. 
He couldn't say yes and a follow up. His only answer was "There was 
a follow-up.” Then he was getting ready to tell what they told him at 
the Juvenile Court. I think we should go into that. 

THE COURT: Well, you go into it but you go into it before the 


jury and you all should be sufficiently expert to ask these questions 
without eliciting harmful information. 
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MR. ATTRIDGE: If Your Honor please, the doctor ig a hostile 


witness. He is a government witness. We can't control his answers. 
THE COURT: You can if you ask the right questions! 
MR. ATTRIDGE: I asked him before to give me a yes or no 
answer and he went off on a tangent. | 
THE COURT: Well, the question that you asked him ito give a 
yes-or-no answer to was so involved -- I didn't stop you but 
nobody could have given a yes-or-no answer to the question you asked. 


MR. ATTRIDGE: If he didn't understand it, Your Honor, he 


could have said so and asked me to repeat the question. We can't 


control his answers. 
THE COURT: Well, let's get ahead with this case. i you wish 
to call the witness back, if you wish to ask him the question suggested 
by counsel for the Government, "Did he identify what's s-his-name, 
Edwards, as the man who first put his arm around his throat," you can 
ask him that. 
MR. EVANS: But you don't think we should examine him 
outside the presence of the jury? 
THE COURT: I don't see what purpose there is because you are just 
trying to attack his credibility now. You are not trying to attack his 
credibility before me. I am not the judge of the credibility lof a witness. 
I will give the jury very explicit instructions that they are the 
sole judges of the credibility of a witness. So what is to be gained by 
attacking the credibility of the witness out of the presence of the people 


who must judge the credibility of the witness? You get nowhere. 
* * * * | * 


| 
PRESTON EDWARD BERRY | 


was called as a witness by the Government and, being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. TITUS: | 
Q. Mr. Berry, state your full name, please. A. Preston 
| 
| 


Edward Berry. 
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Q. That is your first name, Preston? A. Yes, sir. 

Q. How old are you? A. Fifteen years old. 

Q. Where do you live? A. 1835 E Street, Northeast. 

Q. Did you go to school here in the District of Columbia ? 

A. Yes, I did. 

Q. What school did you go to? A. Brown Junior High. 

Q. Who do you live with? A. My grandmother. 

MR. ATTRIDGE: May it please the Court, before this witness 
continues testifying, may we approach the bench, please ? 

THE COURT: Ali right, come along. 

(AT THE BENCH:) 

MR, ATTRIDGE: For purposes of the record, if Your Honor 
please, Berry has been identified as one of the accomplices in this 
thing and he is about to testify, and I move that his testimony be 
suppressed on the grounds previously advanced. The basis oi that is 
the Harling Case. Any information that he's testified to was learned 
as a result of -- 

THE COURT: Any information he’s testified to, he learned -- 

MR. ATTRIDGE: No, the identity of this particular witness was 
learned as a result of a confession obtained from one of the defendants 
while the defendant was in the custody of Juvenile Court. 

THE COURT: I don't know whether that is true or not. Is it? 

MR. TITUS: Counsel, I believe, is trying to say, Your Honor, 
that the Government learned of the identity of the witness who is 
presently on the stand by virtue of a statement made by one of his 
clients, that is, one of the two defendants on trial. He is therefore 
asking the Court, under the authority of Harling, to suppress this 
actual testimony of this witness, to suppress the physical appearance 
of this witness here in the Court and his testimony under Harling. 

The Harling Case never went to that extent. No Court has 
ever gone to that extent. 


| 
| 
| 
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THE COURT: Well, is it true that the Government learned of 

the identity of this witness -- | 

MR. TITUS: Yes, sir. 
THE COURT: -- as a result of the confession -- 
MR. TITUS: Yes, sir. | 

THE COURT: All right, that clears the record up, I will 
overrule the objection and permit the witness to testify. | 
(IN OPEN COURT:) | 

BY MR, TITUS: 

64 Q. Berry, you said that you lived with your grandmother and 

you went to school here in the District of Columbia; is that right? 

A. Yes, sir. 
Q. Now, Berry, I want to call your attention to the date of 

July 31, 1962. Were you ona playground that afternoon with some boys ? 


| 


| 


A. Yes, sir. 

Q. What time were you on that playground? A. I can't 
remember what time it was. | 

Q. Was it afternoon? A. Yes, sir. | 

Q. Afternoon? A. Yes, sir. 

Q. Who were the boys that you were on the playground with, 
Berry? A. Those two boys. 

Q. What two boys? A. Sitting over there. | 

Q. Are you talking about these two defendants ae are seated 
here, Gross and Edwards? A. Yes, sir. 

Q. You all three were on the playground together, were you? 

A. Yes, sir. | 

Q. What happened while you were on the playground ? A. We 
were playing ball and things, usually the things people do on the 
playground. | 

Q. Did there come a time when you had a ates with these 


| 


two as to what you were going to do that afternoon? A. No, sir. 


| 
| 
| 


i 
| 
| 
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Q. What? What did you do that afternoon? 

You look at me, Berry. What did you do that afternoon ? 
A. We went into the doctor's office. 

Q. Now, who went into the doctor's office ? A. I did. 

Q. And who else? A. I don't know what else. 

Q. Now, you look at me, Berry. Who else went with you? 


A. I don't know who else went with me. 
Q. You don’t remember? A. No, Sir. 
Q. How many others went with you? A. I don't know. 
MR. TITUS: I announce surprise, Your Honor, and ask 
permission to cross-examine this witness. 
THE COURT: You may do so. 
BY MR. TITUS: 
Q. You remember testifying before the Grand Jury, do you, 
Mr. Berry? A. Yes, sir. 
Q. What did you tell the Grand Jury? A. I don't remember. 
Q. All right, let me try to refresh your recollection. Do you 
remember making this statement, Mr. Berry, to the Grand Jury: 
"Did you have a conversation with Gross and the other boy - 
what's his name? - were you talking about doing this before 
you went to the doctor's office ?" 
And you answered: "No, sir." 
"Question: When did you make up your mind to rob him? 
Answer: We just made up our mind. It just came up. 
"Question: Did it come up before you went into the doctor's 
office? Answer: Yes, Sir. 
"Question: When? How long before you went to the office ? 
Answer: I guess we decided to do it about 3 o'clock." 
Do you remember making that statement and that testimony ? 
. No, sir. 
Q. Are you saying it is not true? A. No, sir. 
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Q. Did you make it? A. No, sir. 

Q. You're denying that you made this testimony ? A. Yes, sir. 

MR. TITUS: For the record, Your Honor, I am reading from 
the transcript of the Grand Jury. | 

THE COURT: All right. | 

BY MR. TITUS: 

Q. You have been what; on bond, Mr. Berry ? A. No, sir. 

Q. Where have you been? A. On probation. | 

Q. On probation from where? A. Juvenile Court, 

Q. On what charge? A. Robbery. | 

MR. ATTRIDGE: If Your Honor please, I object to this line of 
questions. It is the Government's own witness. | 

MR. TITUS: I think we have a right, Your Honor, : under surprise, 
to find out the reasons for this type of testimony. 

THE COURT: Well, I think you do too. I will overrule the 
objection. | 
BY MR. TITUS: | 

Q. And who have you talked to about this case, for instance, 
today? A. No one. | 

Q. Uh huh, have you talked to either one of these two defendants 
atall? A. No, sir. : 

Q. Now, either one of these two defendants; have you talked to 
them today, either one of these two boys, I am speaking of right out 
here in the hall; have you talked to either one of these boys. A. Yes, sir. 

Q. Who have you talked to? A. That boy right there. 

Q. I see; I am talking about these two defendants, Have you 
talked to either one of them today? A. No, sir, I was tere to that 
one back there. 

Q. I didn't ask you that. I am asking you, have you talked to 
either one of these -- A. No, sir. 

Q. Yesterday, have you talked to either one‘ ? A. Yes, sir. 

Q. Who did you talk to yesterday? A. Gross when we came to 


Court. 
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69 Q. When you came to Court; did you come to Court with Gross? 
A. No, sir, I came alone. 
Q. When did you meet him? A. Out in the hall. 
Q. I see. Now, do you recall this testimony, Mr. Berry: 
"Question: -- 
THE COURT: Wait a minute; testimony where ? 
MR. TITUS: Before the Grand Jury, Your Honor. 
THE COURT: Al right. 
MR. TITUS: I'm reading still from the transcript. 
THE COURT: All right. 
BY MR. TITUS: 
Q. “What did you talk about ?”" and I am referring to your 
testimony in which you said you were talking with these defendants: 
"We talked about going in there and robbing the doctor. 
"Question: Whose idea was it? Answer: All of our idea." 
Do you recall that testimony? A. Yes, sir. 
Q. Is that true? A. No, sir. 
Q. You were lying at this time? A. Yes, sir. 
Q. I see; you are not lying now? A. No, sir. 


Q. I see; and you are on probation, are you? A. Yes, sir. 

THE COURT: Do you have any further questions of this 
witness ? 

MR. TITUS: May I ask one more, Your Honor ? 

THE COURT: Yes. 


BY MR. TITUS: 
Q. Do you recall this testimony, Mr. Berry: -- | 
THE COURT: Where? | 
MR. TITUS: Before the Grand Jury, Your Honor, trom the 
same transcript. | 
BY MR. TITUS: 
Q. "Who pushed him into the room, you and Gross ? 
Answer: Yes, sir. We pushed him in the room. Then we 
walked out and we walked up 12th Street. | 
"Question: Did you walk or run? Answer: We walked. 


"Question: Who got the wallet? Answer: I don't know 
| 


who got the wallet. 
"Question: Did you divide the money up oe 
You answered: ‘Yes, sir." 
"Question: Who had the money? Answer: When we 
divided it up Thomas Edwards had it, when we divided it up. 
"Question: He had it and he handed so much to each one 
of you? Answer: Yes, sir. 
"Question: How much did he give you? Answer: Thirty- 


five. 
"Question: How much did he give Gross? Answer: 
I guess he got about the same amount. 
"Question: Who got the watch? Answer: Thomas Edwards 
got the watch. | 
"Question: You're sure of that? Answer: Yes, sir." 
Do you remember that testimony, Mr. Berry? A. 
Q. Is that true? A. Yes, sir. | 
Q. That is true, then? A. Yes, sir. 
MR. TITUS: Your witness, counsel. 
* * * 


Yes, sir. 
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MR. TITUS: May I ask one other question, Your Honor, of 
this witness? 

THE COURT: All right. 

BY MR. TITUS: 

@. Who is your probation officer? A. Mr. Atkinson. 

Q. What is his name? A. Atkinson. 

MR. ATTRIDGE: If Your Honor please, I object to that question. 

THE COURT: Why? 

MR. ATTRIDGE: It is completely immaterial and irrelevant as 
far as these defendants are concerned. 

MR. TITUS: I have the answer already. 

THE COURT: Al right, it's already been answered. I will not 
strike it. 

Let's keep our usual positions. Mr. Evans, do you wish to 


examine this witness? 
MR. EVANS: I have no questions of this witness, Your Honor. 


THE COURT: Mr. Attridge, do you have any questions? 
MR. ATTRIDGE: I have no questions. 
* * * * * 

MR. TITUS: Well, Your Honor, it appears it is new but it 
would appear now that the Court has apparently cleared up what looked 
to be a reneging on the part of the witness. The witness has now stated 
under oath to the Court that the witness was mistaken and didn't 
understand the question and consequently it would seem reasonable 
that he should continue now since it has been cleared up and the 
questions resumed. 

In other words, I see now there is no purpose for surprise since 

he apparently didn’t understand the questions. 

THE COURT: Weil, the fact of the matter is, he did understand 
the questions. 

MR. TITUS: I am convinced of that but he has stated under oath 
that he didn't, Your Honor, so I think, under the law I have a right to 
now put him on on the grounds that he didn't understand. 
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THE COURT: Well, I think you do too. It is a very extraordinary 
circumstance. It had been my intention to have this transcript of 
his testimony written up and sent to his probation officer. | 
MR. TITUS: I would be willing to do that anyway, Your Honor. 
THE COURT: I believe that this witness has been subject to 
threats and duress. I don't know how we'd ever prove it and I think 
the matter is now cleared up. I think that he realizes he is about to 
get himself into serious trouble for lying, and I will permit you to 
recall him if you wish. | 
MR. TITUS: Yes, sir. 
MR. ATTRIDGE: If Your Honor please, for the purposes of 
the record, I object to him going over the same thing. The Government 
called him as a witness and then impeached him on his testimony 
before the Grand Jury, was read to the jury. I think the matter should 
be tried and let the jury draw their own conclusions rather than 
put the witness back on the stand. He is a 15-year-old boy. I don't 
know what his reason for testifying one way -- don't know what his 
answers would be with further questioning. : 
MR. TITUS: Counsel should understand that testimony read to 
a witness after surprise is announced is impeachment teaninony and 
therefore the jury does not -- | 
MR. ATTRIDGE: I am well aware. ! 
THE COURT: Wait a minute. I have permitted him to testify 
and will overrule your objection. I assume both defendants object. 
MR. EVANS: Yes. | 
THE COURT: All right, bring the jury back. 
You may resume the stand. | 


(The jury came back to the jury box and the witness resumed 


the stand.) | 
MR. TITUS: May I resume, Your Honor? | 

THE COURT: You may resume, Mr. Titus. 

BY MR. TITUS: | 


Q. Mr. Berry, going back to that date of July 31, 1962, that 
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afternoon, you said in your testimony at the beginning that you were 
at the playground with two defendants in this case that are seated 
over here; is that correct? Gross and Edwards; is that right? A. 

Yes, sir. 

Q. And this was, as you said, afternoon on that date; is that 
right? A. Yes, sir. 

Q. Now, did there come a time that afternoon when you went 
to a doctor's office? A. Yes, sir. 

Q. What time of the afternoon was that? A. I don't know what 
time of the afternoon it was; all I know, it was afternoon. 

Q. All right, who went with you to the doctor's office? A. The 
two defendants sitting over there. 

Q. Gross and Edwards? A. Yes, sir. 

Q. What was your purpose in going to that doctor's office? 
A. Purpose? 

Q. What was your reason for going to the doctor's office? A. 
To rob the doctor. 

Q. To rob the doctor? A. Yes, sir. 

Q. Had you discussed that robbing the doctor with the two 
defendants? 

MR. ATTRIDGE: I object to that in so far as the reason is 
concerned. That may be his particular reason. 

MR. TITUS: That is why I am asking it, counsellor. 

THE COURT: Well, he asked if it was discussed between them. 

BY MR. TITUS: 

Q. Did you discuss it with these two defendants? A. I can't 
remember whether we did discuss it or not. It's been so long. 

Q. You don't remember whether you discussed it? A. No, sir. 

Q. All right, sir, well now, you tell the jury in your own words, 
Mr. Berry, what did you do and what these two defendants did when 


you got to the doctor's office. 
Incidentally, was that the doctor who testified in this case, Dr. 
Nelson? A. Testified? 
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Q. Dr. Nelson's office you went to? A. Yes, sir! 

Q. Allright, now you tell the jury exactly what you all did when 
you got to the doctor's office. | 

MR. ATTRIDGE: Mr. Titus, may I observe the witness? 

MR. TITUS: Counsel, I think it might be a good idba. 

THE COURT: Mr. Titus, you are standing in front of him. 

Could you just move a little? 

MR. TITUS: Your Honor, I was doing that for a sdaoce but I 
will be glad to move, sir. | 

THE COURT: Well, I tell you, you get over there and you can 
look at Mr. Titus or the jury when you answer this question. Look at 
the jury and tell them what happened after you got to the aa office. 

BY MR. TITUS: | 

Q. Yes, tell us what happened when you three got is the doctor's 
office, Mr. Berry. A. Well, we walked into the doctor's office, so 
the doctor came out, so somebody said something to the doctor; and 
when the doctor turned around, his wallet was snatched out of his pocket. 

Q. I see; now, you go into a little more detail. Someone said 
something to the doctor. Who said something to the doctor? A. I 
don't know who said anything to the doctor. 

Q. Now, there were only three of you there, weres! t there? 
A. Yes, sir. | 

Q. So one of the three of you said something to him? A. Yes, sir. 

Q. What did the one person that said something to him say? A. 

I wasn't paying any attention to what the person said. 

Q. Isee. All right, what happened when the doctor turned 
around? A. His wallet was snatched out of his pocket. 


Q. By who? A. I don't remember who. I wasn't looking. 
Q. You weren't looking? What were you doing? A. Looking 


out the window. | 
Q. Looking out the window? A. Yes, sir. | 


Q. I see; what happened after that, Mr. Berry? A. After that, 
when his wallet was snatched out of his pocket, I held hin by the arm. 


| 
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Q. You held who by the arm? A. The doctor. 
Q. What did you do then? A. Pushed him into the room. 
Q. Who else pushed him into the room with you? A. Nobody, 
I was alone. 
Q. You what? A. I was alone when I pushed him into the room. 
Q. Would it refresh your recollection -- when I read the testimony 
before the Grand Jury? A. Yes, sir. 
Q. Do you remember saying that you and Gross pushed him into 
the room? A. Yes, but they must have misunderstood me. I said 
I was alone. 
Q. Isee. Now, all right, Mr. Berry, what happened after that? 
A. After that? 
Q. Yes, after that. A. Well, he was pushed into the room. We 
walked out. 
Q. Where did you walk, Mr. Berry? A. Out 12th Street. 
Q. What did you do when you went up 12th Street? A. We 
divided the money. 
Can't hear you? A. We divided the money. 
- Who? A. Three boys, us. 
. Who's us? A. Two defendants and I. 
You know their names, don't you? A. Yes, sir. 
Tell us their names. A. Thomas Edwards and Anthony Gross. 
- You three divided the money? A. Yes, sir. 
How much did you get, Mr. Berry? A. About $35. 
-. How much did Gross get? A. I guess he got about the same. 
. All right, and how much do you guess Edwards got? A. I 
don't recall. 
You don't recall? A. No. 
- Who had the watch, Mr. Berry? A. Who had the watch? 
. There: was a watch, wasn't there? A. Yes, sir. 
. Who had the watch? A. I don't know who had the watch. 
You didn't see anyone with the watch? A. No, sir. 
How do you know there was a watch then? A. Only time I 
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know there was a watch, when we was brought down to the Precinct. 

Q. Isee. Now, who held the doctor by the arm? A. I had held 

the doctor by the arm. 

Q. Do you remember telling the Grand Jury that Gross held 

him by the arm? A. No, sir. | 

Q. Do you remember testifying to this; and this was your -- 

question and answer before the Grand Jury: 

"But Gross held him by the arm; is that right? 

"Answer: Yes, sir." | 

A. No, sir, I said I held him by the arm. | 

Q. LI asked you, do you recall that testimony? A. (No, sir. 


Q. Do you remember giving this answer to the Grand Jury and 
this was taken down: | 
"Who got the watch?" | 
And you answered: "Thomas Edwards got the watch." 
Do you recall that? A. Yes, sir. 
Q. Is that true? A. Yes, sir. 
Q. That is true, then? A. Yes, sir. 


MR. TITUS: That's all I have. 


* * * 
| 


WILLIAM FRANK NELSON | 
was recalled as a witness by the Court for the purpose of further cross 
examination and, having been previously duly sworn by the deputy 
clerk, took the stand, was examined and testified as follows: 

CROSS EXAMINATION (Resumed) 

BY MR. EVANS: 
Q. Dr. Nelson -- A. Yes, sir. | 
Q. I have a statement here that was made at 4:45 p.m. , July 
31, 1962, which has been the alleged date of the robbery. 
Now, I am going to ask you to read this paragraph and see if 


you recall making that statement to the police officers. | 
THE COURT: Well now why don't you tell the doctor what that 


purports to be. 
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That purports to be, Doctor, a statement which you gave in 
your office about 4:45 p.m., a statement that you gave presumably 
orally to Detective Ruffing about 4:45 that afternoon. 

Now, read it and see if you recollect giving that statement to 
Ruffing. 

THE WITNESS: That sounds something like it. 

BY MR. EVANS: 

Q. You say then this was the statement you made to the police 
officers in your office at approximately 4:45, approximately an hour 
after the robbery took place? A. That sounds all right. 

Q. Now, Dr. Nelson, the statement reads that while in your 
office at the above address, three negro males, 18, 19, one 15; five-feet 
eight inches, weighing about 140 or 150 pounds, brown skin, wearing 
dark clothes, two and three, two and the second and third defendant of 
the same general description, entered your office and one man asked 
for a treatment'for a discharge from his penis. At this time all three 
subjects grabbed him and they removed the black leather wallet con- 
taining $120, personal checks payable to C.L.R.M.P. -- I assume 

that is compensation - and personal papers from his left hip 
pocket and from his wrist, his yellow metal wrist watch witha 
stretch band. The above three subjects made their escape south on 
12th Street, Northeast. 

Now, Doctor, I ask you at this time, at the time that you made 
this statement did you have the features of the three persons who 
robbed you clearly in your mind at that time? A. Well, I -- 

Q. Could you answer that yes or no, Doctor? A. Well, yes, 

I think so. 

Q. But you are not sure? A. There is no doubt that these are 

the boys that robbed me; if that is what you're trying to find out. 


Q. Well, the question we are trying to find out is, if you are 


sure about an hour after the robbery of the features of the persons 
that robbed you. A. I was sure; that's right. 
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Q. Did you have their features clearly in your mind at that 


time without anything that happened subsequent to this interview? 
A. I think I could have identified them at that time, yes. 

Q. But you are not sure? | 

MR. TITUS: Your Honor, counsel asks it. He gets an answer. 
: 

MR. EVANS: Well, if it please the Court, the answers are not 
responsive to my question. | 

MR. TITUS: Oh yes they are. 

THE COURT: I think they are responsive. He says he thinks so. 

Go ahead with your questions. | 

BY MR. EVANS: | 

Q. Now, Doctor, some time later, on September 5th, 1962 
while you were before the Grand Jury, you made statements that one 
of the -- | 

MR. TITUS: Your Honor, I object. Counsel has been told that 


this was a statement not made before the Grand Jury; it was made 


Then he comes back with another conclusion of his. 


prior to the presentation of the case to the Grand Jury. | 

THE COURT: And, counsel, you are now referring, I believe, 
to Defendant's Exhibit Number 2 for identification? 

MR. EVANS: That's correct, Your Honor. ! 

THE COURT: The doctor read that and he said that that was 
never read to him and he didn't know anything about it. I think, 
generally, that is the effect of it. | 

THE WITNESS: That's right. 

BY MR. EVANS: | 

Q. Allright, well, Doctor, I ask you then, did there come a 
time when these defendants were pointed out to you and it was told 
to you that these were the ones that committed the robbery? Could 
you answer that, yes or no? | 

MR. TITUS: May we approach the bench, Your Honor. 


THE COURT: Yes, you all come up again. 
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AT THE BENCH: 

MR. TITUS: Your Honor, we are going to get into the same 
problem we had at the bench before. This is going to result in 
something said that counsel is going to later ask for a mistrial on. 

THE COURT: It is a very very dangerous question. It isa 
very dangerous question. 

MR. EVANS: Well, don't you think he could answer it yes or no; 
or we could ask him whether he can or not? 

THE COURT: Well, if you ask the question properly, I think you 
can elicit the answers that won't hurt you but you have got to restrict 
your questions to a very limited thing and not ask a question that is 
going to require an explanation. Now, that is going to get more 
difficult but you know the problem and it is your problem. Now let's 
see if you can ask the question in such a limited way that an intelligent 
yes or no answer can be given that will not require a further explanation 
which might get you in trouble despite the good faith of the doctor and 

everybody else concerned. 

MR. EVANS: I will try to. 

THE COURT: Ali right. 

IN OPEN COURT: 

MR. EVANS: Now Doctor -- 

THE COURT: Doctor, wait just a minute. 

Doctor, pay very careful attention to the question that counsel 
is going to ask you, and answer it just exactly, the question that he 
asks, if you can and don't volunteer any additional information. Do 
you understand me? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Thank you. 

Go ahead, counsel. 

BY MR. EVANS: 

Q. Now, Dr. Nelson, did there come a time subsequent to the 

statement that you made to the police officer on July 31, 1962, in 


your office, that you were confronted with three young persons who 
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were alleged to be involved in the robbery? A. That's right. 
Q. Now, at that time, Doctor, was there some statement made 
by these young -- by any -- | 
THE COURT: Wait. | 
MR. EVANS: I withdraw that question, if it please fi Court. 
THE COURT: All right. 
Q. At this time, Doctor, was there any reference be did anyone 
tell you that these persons that you were confronted with id in fact, 
or did they suggest that they had anything to do with this robbery? 
Can you answer that yes or no? 
THE COURT: Wait a minute. 
THE WITNESS: Judge, Your Honor, I don't feel that that isa 


fair question because they had the evidence -- 
THE COURT: Wait; wait; wait; Counsel, you better ephiade 
that question. | 
I tell you what I'll do. I'm going to recess this case till 1:45. 


First I will excuse the jury. You may go to lunch. | 
| 


(The jury was excused.) 
THE COURT: I suggest that counsel get together, counsel for 
the two defendants, over the lunch hour, and write down the questions 
they are going to ask and be very careful to write them down in such 
a way that they will not elicit an answer that is going to be prejudicial. 
Doctor, what we are trying to avoid here; due to some very 
technical rules that we have, any confessions that any of| the defendants 
might have made while they were held as juveniles are not admissible 


and if they come in, we have got error and have to start all over again. 

Therefore, what we are trying to avoid is any mention by you that 
any of these juveniles confessed, that anyone told you that these 
juveniles confessed, or anything of that sort. | 

THE WITNESS: Yes. | 

THE COURT: Now, I take it that there came a time later when 


you were confronted somewhere with these two defendants and Berry; 
| 
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is that correct, somewhere you were confronted with them? 

THE WITNESS: That's right. 

THE COURT: Where was it? 

THE WITNESS: Fourteenth Precinct. 

THE COURT: At the 14th Precinct; was there a lineup or were 
you just shown these three boys? 

THE WITNESS: I was shown the three boys and I discussed the 
case with them. 

THE COURT: And you discussed the case with the boys? 

THE WITNESS: I did, and they had my pocket book. 

THE COURT: You see, that is what we have got to avoid before 
the jury or we are in trouble. 

THE WITNESS: And my watch. 

THE COURT: Tell me this; when you first saw the three boys 
before anything was said to you by anybody, did you identify them as 
the boys who had robbed you? 

THE WITNESS: Yes, I saw them, said they were the boys. 

THE COURT: That was before anybody told you that they had 
confessed or that they had the property or anything else? 

THE WITNESS: No, I was told that when I went into the room 
where they were. 

THE COURT: So you were told that before you identified them 
at the Precinct? 

THE WITNESS: That's right. 

THE COURT: Well now there you are, gentlemen; and there you 
have the situation, so you can then phrase your questions as you see 
fit; and Doctor, you see what we are trying to avoid here: If they ask 
you a question, don't answer anything like "they had the pocket book 
there," or that "the boys confessed," or that anybody told you that 


the boys had confessed, and so on; do you understand me? 
THE WITNESS: Yes, sir. 
THE COURT: Thank you very much; and we'll recess until 1:45. 
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I'm sorry to have to bring you back. 
THE WITNESS: Okay, Judge. 
* * * 
BY MR. EVANS 
Q. Now, Dr. Nelson, prior to the recess for lunch, you 
testified that subsequent to July 31, 1962, you went to the | 14th Precinct 
and made an identity of the boys that you say robbed you. 'A. That's 
right. | 
Q. At that time, Doctor, was there anything, apart from your 
recollection of these boys, that helped you to identify them? A. Yes. 
Q. Now, was this something that was told to you? la. What? 
Q. Was this something that was told to you? A. Tell me what 
I saw and -- something that I saw and something that was |told to me. 
Q. Something that was told to you? A. And something that I saw. 
Q. Inother words then you are saying that your identity of these 


boys was not made solely on your recollection of them -- A. But I 
knew them when I saw them. | 

Q. But it was not made solely on the basis of your recollection? 
A. I knew them when I saw them. 

Q. Can you answer that yes or no, Doctor? It was not made 
solely on the basis of your recollection? A. Yes. | 

Q. It was not? A. What? | 

Q. Your identity was not made solely on the basis of your 
recollection; is that correct? That is correct? Is that correct, 
Doctor? A. No, it's not. ! 

Q. It is not entirely correct? A. No. 

Q. But it is partially correct? A. Yes. 

THE COURT: Now is there any reason why the doctor should 


not be excused? 
MR. EVANS: I know of no reason, Your Honor. 


* * * * 
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JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, this case has 
now reached that stage where it becomes my duty to charge you on 
the law of the case which charge you are required to follow in 
exercising your duty to pass on the facts of the case. 

Before going into the principles of law which must guide you in 
your deliberations, I will discuss briefly the participants in the trial 
and the functions which each of us has in this case. 

As to counsel for the Government and counsel for the defendant, 
you first heard from counsel for the Government when he made his 
opening statement to you as to what he expected to prove. Statements 
made by counsel for the Government as to what he expected to prove 
do not constitute evidence in this case. At the close of the case, 
counsel for the Government and Counsel for the defendants made what 
we refer to as summations to the jury. They, of course, did not 
undertake to discuss all of the evidence in the case but they did discuss 
the evidence that constituted their recollection of that part of the 
evidence which they thought you should give special consideration to. 
If your recollection of the evidence disagrees with their recollection 
of the evidence, your recollection is controlling as you are the sole 
judges of the issues of fact. 

As to the Court, it is my duty to conduct the trial of the case 
in an orderly and efficient manner and to rule upon questions of law 
that arise during ‘the course of the trial and, finally to charge you 
with respect to the law which will control you in the determination of 
the issues of fact which you have to decide. 

You are not to draw any inference nor are you to be influenced 
with respect to the guilt or innocence of the defendants or of either 
of them by any ruling of this Court during the course of this trial. 
There is nothing that the Court has said during the course of the trial 
or that will be said during this charge which should carry with it any 
suggestion as to how the Court feels this case should be decided 


because you are the sole judges of the issues of fact and for me to 
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suggest how you should decide the case would constitute it unwarranted 
assumption of your prerogatives and duties inthe case. As I have 
said you are the sole judges of the issues of fact which you must decide 
in this case. You must base your judgment upon the evidence which 
you have heard from the witness stand and the inferences which are 
reasonably deducible from that evidence. Now your determination of 
the guilt or innocence of the defendants must be reached solely on 
the basis of the relevant evidence adduced at the trial without any 
feeling or emotional basis or prejudice, without any anger on the one 
hand and without any sympathy on the other. 
Now these defendants have been indicted, charged with robbery. 
A little later on I will read the indictment to you but I wish to say and 
emphasize at this point that the fact of their indictment raises no 
inference of guilt. The indictment is the method whereby the defendants 
are brought to trial and by which they are informed of the charges 


made against them. It is not evidence in the case. 
Now every defendant in a criminal case is presumed to be 

innocent and this presumption of innocence attaches to a defendant 

throughout the trial. The burden is on the Government to prove the 

defendants guilty beyond a reasonable doubt and if the Government 

fails to sustain this burden, then you must find the defendants not 

guilty. You may well ask what do we mean by a "reasonable doubt." 

It does not mean any doubt whatsoever. Proof beyond a reasonable 

doubt is proof to a moral certainty and not necessarily proof to a 

mathematical certainty. A reasonable doubt is one which lis reasonable 

in view of all of the evidence. Therefore, if, after impartial comparison 


and consideration of all of the evidence, you can candidly say that you 

| 
are not satisfied with the guilt of the defendants or either of them, then 
you have a reasonable doubt as to such defendant. But if after such 


impartial comparison and consideration of all of the evidence and 


| 
giving due consideration to the presumption of innocence which 


attaches to the defendants you can truthfully say that you have an 
abiding conviction of the defendants guilt such as you would be willing 
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to act upon in the more weighty and important matters relating to 


your personal affairs, then as to such defendant you have no reasonable 


Goubt. 

Now, you are instructed that no inference of guilt arises against 
a defendant because of his failure to testify as a witness in his own 
behalf. 

In determining whether the Government has sustained the charge 
against the defendants beyond a reasonable doubt, you will weigh and 
consider the testimony of all the witnesses, two of them in this case, 
who have testified before you and all the circumstances concerning 
which testimony has been introduced. You are the sole judges of the 
credibility of witnesses. 

In other words, you and you alone are to determine whether to 
believe any witness and the extent to which any witness should be 
credited. In case there is any conflict in the testimony, it is your 
function to resolve the conflict and to determine where the truth lies. 

In reaching a conclusion as to the credibility of any witness and 
in weighing the testimony of any witness, you may consider any matter 

that may have a bearing on the subject. For instance, you may 
consider the demeanor and the behavior of the witness on the witness 
stand; the witness’ manner of testifying; whether the witness impresses 
you as a truth-telling individual; whether the witness impresses you 
as having an accurate memory and recollection; whether the witness 
has any motive for not telling the truth; whether the witness had full 
opportunity to observe the matters concerning which the witness has 
testified; and whether the witness has any interest in the outcome of 
this case. 

If you find that any witness wilfully testified falsely as to any 
material fact, concerning which the witness could not reasonably have 
been mistaken, you are then at liberty, if you deem it wise, to disregard 
the entire testimony of such witness or any part of the testimony of 
such witness. 

Now an accomplice in the commission of a crime is a competent 
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witness and the Government has the right to use them as a witness. 


It is the duty of the Court to admit their testimony and it is your duty 
to consider it. It should be received with caution and scrutinized with 
care. The degree of credibility which you should give to such testimony 
is a matter exclusively within your jurisdiction. You may, as a matter 
of law, acquit a person accused of crime upon uncorroborated 
testimony of an accomplice. If you find an accomplice is substantially 
corroborated by independent evidence with respect to material facts 
of his or her testimony, you should give the entire testimony of such 
weight as, in your opinion, it deserves. | 
Now, in this case the defendants are charged with robbery ina 
one count indictment as follows: | 
That on or about July 31, 1962, within the District of Columbia, 
Anthony S. Gross and Thomas G. Edwards, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the 
immediate actual possession of William F. Nelson property of William 
F. Nelson of the value of about $199.75, consisting of the following: 
$124.00 in money, 1 watch of the value of $70.00, 1 wallet of 
the value of $5.00 and 3 keys, each key of the value of $. 25. 
Now, what is robbery? Robbery is defined and very simply in 
the District of Columbia Code and because the definition is simple, 
I will read it to you from the Statute: | 
"Whoever, by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching or by putting fear shall 
take from the person or immediate actual possession of another, 
anything of value, is guilty of Robbery." | 
In other words, for you to find the defendant, or either of them, 
guilty of robbery, you must find as to such defendant that the Government 
has proved beyond a reasonable doubt the following: 
1. That the defendant took something of value from the complainant. 
2. That he took it unlawfully and with intent to convert it to his 


own purpose. 
| 
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3. That he took it from the complainant's person or immediate 
actual possession; and 

4. That he took it by force or violence, against resistance or 
by sudden or stealthy seizure or snatching, or by putting the complainant 
in fear. 

As to the first element - that the defendant took something of 
value -- the value of the thing taken is of no consequence if it has 
some value. 

As to the second element - that he took the property unlawfully 
and with intent to convert it to his own purpose -- intent ordinarily 
cannot be proved directly, because there is no way of fathoming and 
scrutinizing the operations of the human mind; but intent may be 
deduced from circumstances, from things done and from things said, 
and a person is presumed to intend the natural and probable consequences 

of his act. 

As to the third element - that he took it from the complainant's 
person or immediate actual possession - immediate actual possession 
means that the thing taken may be on the person or within the reach of 
the person, so long as it is considered to be in such possession that 
if the complainant knew his property was being taken such knowledge 
would likely result in physical violence or a struggle for possession 
of the property. 

As to the fourth element - that the defendant took the property 


by force or violence, against resistance, or by sudden or stealthy 


seizure or snatching, or by putting the complainant in fear - you have 
heard the evidence on these points. 

The law provides that any person advising, inciting or conniving 
in an offense or aiding or abetting the principal offender shall be 
charged as a principal, that is, he is as guilty of the offense as though 
he, himself, had committed it. If several persons acted jointly or 
in concert, each performing a part that results in the commission of 
the offense, all are equally guilty. 


131 
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Now, does counsel have anything to suggest or any objections 
to make before I submit the case to the jury? Does the Government 
have any? 

MR. TITUS: No, Your Honor. 

THE COURT: Mr. Evans? | 

MR. EVANS: I have no objections or suggestions. 

THE COURT: Mr. Attridge? | 

MR. ATTRIDGE: No objections, Your Honor. 

THE COURT: You are directed that your verdict must be the 


considered judgment of each juror. In order to return a verdict, it 


is necessary that each juror agree thereto. Your verdict must be 
unanimous. It is your duty as jurors to consult with one another and 


to deliberate with a view to reaching an agreement, if you can do so 
without violence to individual judgment. Each of you must decide 
the case for yourself, but do so only after a consideration of the 
evidence with your fellow jurors. In the course of your deliberations, 
do not hesitate to change an opinion when convinced it is erroneous. 
But do not surrender your honest convictions as to the weight or affect 
of evidence solely because of the opinion of the other jurors, or for 
the mere purpose of returning a verdict. | 

Now in this case you must return a verdict as to each defendant 
and as to each defendant you have one of two possible verdicts that you 


may return. 


One is guilty as charged and the other is not guilty. 


Now remember you must return a verdict as to each defendant 
separately and that verdict as to each defendant may be either one 
of two verdicts: Guilty as charged or Not Guilty. 


* * * * 


[ Filed February 26, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America ) 
v. ) Criminal No. 753-62 
THOMAS G. EDWARDS ) 
JUDGMENT AND COMMITMENT 

On this 25th day of February, 1963 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Patrick Attridge, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY 
as charged and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

Ir IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment XOEkXRAEAOOEE pursuant to 18 USC 5010 (c) for a 
period of nine (9 years under the provisions of the Federal Youth 
Corrections Act. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ George L. Hart, Jr. 
United States District Judge. 


bo Se ee 
Clerk 
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ARMIN U. KUDER 
United States Court of Appeals Coles & Goertner 
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Washington, D. C. 20036 


FILED aUuG9 1963 
HE, > b 
Y Oe Appointed by this Court 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: 


| 

1. Whether it was error for the trial court to permit 
the witness, Preston E. Berry, to testify when his identity 
was the product of statements obtained from the juvenile ap- 
pellant during a period of detention prior to waiver of 
jurisdiction by the Juvenile Court; | 


2. Whether it was error for the trial court to permit 


the complaining witness, William F. Nelson, to testify as to 
the identity of his assailants when such identification was 
the product of statements and evidence properly excluded from 
the trial because obtained from the juvenile appellant during 
a period of detention prior to waiver of jurisdicticn by the 
Juvenile Court; and 
3. Whether it was error to deny appellant the oppor- 
tunity to prove outside the presence of the jury that the 
identification by the witness, William F. Nelson, of his 
assailants constituted evidence and statements obtained from 
the juvenile appellant during a period of detention prior to 


waiver of jurisdiction by the Juvenile Court? 


STATEMENT OF QUESTIONS PRESENTED 
JURISLICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVEL 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 
I. TESTIMONY WHICH IS THE PRODUCT OF STATEMENTS 
OBTAINED FROM THE JUVENILE APPELLANT DURING 
DETENTION PRIOR TO WAIVER BY THE JUVENILE 
COURT IS INADMISSIBLE 
A. To be effective, exclusionary rules have 
been held to require exclusion of all evi- 
dence which is the product of that which 
is primarily inadmissible 
The testimony of the witness Berry, and the 
identification by Dr. Nelson were the prod- 


uct of statements inadmissible under the 
“Harling” rule 


A narrow interpretation of the “Harling” rule 
would defeat the non-criminal philosophy of 
the Juvenile Court Act 


THERE WERE SUFFICIENT GROUNDS SHOWN TO REQUIRE 
THE TRIAL COURT TO PERMIT APPELLANT TO EXAMINE 
DR. NELSON OUTSIDE THE PRESENCE OF THE JURY AS 
TO WHETHER HIS IDENTIFICATION TESTIMONY WAS 
BASED UPON OTHER, INADMISSIBLE EVIDENCE 


CONCLUSION 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,704 


THOMAS G. EDWARDS, 


vs. 


UNITED STATES OF AMERICA, 


BRIEF FOR APPELLANT 


On Appeal from the United States District Court 


for the District of Columbia 


JURISDICTIONAL STATEMENT 


Appellant was convicted of robbery in the United States 


District Court for the District of Columbia. The jurisdiction 


of this Court to hear this appeal is based on Title 28, U. S. 


Code, Section 1291, and Rule 37 of the Federal Rules 


Criminal Procedure. 


| of 


ay Sar 


STATEMENT OF THE CASE 

On the afternoon of July 31, 1962, three boys entered 
the waiting rocm in the cffices of Dr. William F. Nelson at 
721 12th Street, N.E., Washington, D. C. One of the three re- 
quested medical treatment, but as Dr. Nelson started toward a 
seperate consultetion rcom he wes held and robbed by the three 
of 2 watch, his wallet, including money, and some keys (JA 8). 
The boys then fled the premises (JA 11). 

Subsequent to the robbery, appellant and one Anthony S. 
Gross, later a co-cefendant, both under the age of 18, were 


apprehended by police anc detained at the 14th Precinct Station 


(JK 2, 38). There is no evidence that the boys were informed 


at this tire of their right to counsel or otherwise advised of 
their rights. During this period of detention confessions were 
obtained from the cefendants (JA 23). In these statements, one 
Preston E. Berry was identified as a third participant in the 
robbery (JA 23). 

A witness later testified that while the boys were in 
detention, the wallet and watch which had been taken during 
the robbery were also produced (JA 38). 

While the boys were being held at the 14th Precinct 


Station, Dr. Nelson was brought to the premises. It seems that 


ee 


this did not occur until after Preston Berry had also been ap- 
prehended (JA 38). He apparently was not requested ro identify 
the three boys in a "line-up" (JA 38). Rather, Dr. Nelson was 
informed that the police were hclding boys who had confessed to 
the robbery. In addition, he was shown his watch and wallet 
which had been stolen and evidently told that they had been obs 
tained from the boys (JA 38). Dr. Nelson was taken into a roon 
with the boys where, after being informed of their gattwetcee 
and the recovery of the stolen articles and talking with then 
in an unspecified manner, he stated that they were the partici- 
pants in the robbery (JA 38). | 
At this time both appellant and Gross were children 

within the meaning of the Juvenile Court Act of District of 
Columbia (Title 11, D. C. Code, Sec. 906) and therefore subject 
to the jurisdiction of the Juvenile Court during the period of 
detention. Title 11, D.C. Code, Sec. 907. A complaint was 


filed with the Juvenile Court against Gross on August 21, 1962. 


The Juvenile Court did not waive its jurisdiction oyer appellant 
| 


until August 29, 1962. 
At the trial below, appellant moved to suppress all evi- 
dence learned as a result of statements nade by the) co-defendants 


prior to the waiver of jurisdiction by the Juvenile! Court. This 


a ae 


motion was basec upon the ruling in Harling v. United States, 
111 U.S. App. D.C. 174, 295 F.2d 161 (1961). The Government 
conceded that any confessions or statements obtained prior to 
waiver would be inadmissible (JA 3). No sinilar concession 
was voiced with respect to physical evidence discovered di- 
rectly as a result cf such statements, but Dr. Nelson's testi- 
mony reflects that the Gcvernnent had recovered some of the 
stolen property (JA 38). Neither the stolen articles, nor 
testinony ccncerning their being recovered were attempted to 
be entered by the Gcvernnent, and the witness, Dr. Nelson, was 
specifically warned nct tc mention either the defendants' state- 
ments or the recovered articles while on the stand (JA 37). 
The Court was requirec to rule, then, only on the admissibility 
of the testinony cf Berry (JA 4, 23) and of portions of the 
testinony of Dr. Nelson (JA 5, 16). 

The Government specifically acknowledged that it had 


"learned of the identity" of the witness Berry "as a result of 


the confession” (JA 23). Nevertheless, the trial court per- 


mittec him to testify, holding that it would not construe the 
Harling exclusionary rule to include witnesses "learned of dur- 
ing the course of incarceration of the infant" until told to do 


so by this Court: (JA 4). Berry's testinony was that of an 
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admitted participant in the crime who naned appellant as one 
of the principals in the incitent (JA 23 ct seq.). This testi- 
mony was permitted to be repeated twice tc the jury, over 
appellant's objection (JA 29). ! 
Dr. Nelson is an elderly and ill man (JA 7). tn testi- 
fying, he recited the facts surrounding being robbed, but on 
both direct and cross-examination admitted that things "happened 
so fast" that he could not be certain of the separate activities 


of the individuals who robbed him (JA 12, 14). The witness 


could not describe the clothing worn by his assailants (JA 15). 
When asked whether he could recall the assailants' features 
from the brief time of the robbery, Dr. Nelson did not respond 
directly to the question but stated that he "£ollowed through" 
on the matter (JA i6, 18). During both direct and cross- 
examination, the witness asserted positively that the defendants 
were the ones who had robbed hin, but following the assertions 
he went on to make statements indicating that this was not 
merely testimony of recollection, but rather of conviction 
based upon the fact that he knew of the boys' dnteelons and 


"they had the evidence" (JA 12, 18, 37, 39). This portion of 


the testimony was admitted over the objection of appellant 
| 


(JA 5, 16). The “evidence” referred to was never introduced. 
| 


iges 


The Gcvernnent conceded that because of Dr. Nelson's 


age an¢ sickness it aight be difficult to elicit narrowly ccn- 


finec responses fron hin (JA 16). At one point, the doctor was 
carefully instructec by the triel court not to "volunteer any 
information" in response to questions, but alnost inmediately 
when asked whether anyone had told hin that the defendants were 
connected with the robbery he volunteered that ". . . they 
{presumably the golice of the 14th Precinct] had the evidence 
du eine CIA 37). 

Defendants ooved to examine Dr. Nelson outside the 
presence of the jury in order to ask hin freely about the 
basis for his identification. This notion was denied, the 
triel court believing it only relating to inpeaching the credi- 
bility of the witmess, 2 oatter within the cognizance of the 
jury (JA 18-21). 

The Gevermment presented no other evidence or witnesses 
in addition to the testincny cf Dr. Nelson and Preston Berry. 

Pricr to testifying in this natter, Berry was found 
guilty of robbery by the Juvenile Court an¢ placed on probaticn 
(JA 25). 

Appellant was found guilty of the offense of robbery and 


was sentenced under the provisions of the Federal Youth 


Corrections Act for a period cf nine years (JA 46). | Thereupon, 
| 


| 
appellant noted noted this appeal enc was allowed to prcoceec 


in forma pauperis. 


STATUTES INVOLVED 


Title 11, Sec. 914, D. C. Code, 1961 Eciti_n 


Fl i en NE 

If a chilc sixteen years of age or olcer is charged with 
an offense which would anount to a felony in the case of an 
adult, or any child charged with an offense which if connittedc 
by an adult is punishable by ceath or life iopriscnment, a 
judge nay, after full investigation, waive furiediction and 


order such child held for trial under the regular procedure of 


the court which would have jurisdicticn of such offense if con~- 


mitted by an adult; or such other court nay exercise the powers 
| 
conferred upon the juvenile court in this subchapter in conduct- 


ing and disposing of such cases. 


STATEMENT OF POINTS 
1. It was error for the trial court to perniit the wit- 
ness, Preston E. Berry, to testify when his identity was the 
product of statements obtained from the juvenile appellant 


during a period of detention prior to waiver of jurisdiction 


by the Juvenile Court; 
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2. It was error fcr the trial court to permit the con- 
plaining witness, Willien F. Nelson, to testify as to the iden- 
tity of his assailants when such identification was the product 
cf statements anc evidence properly excluded fron the trial be- 
cause obtainec fron the juvenile appellant curing a period of 
¢cetention prior tc waiver of jurisdiction by the Juvenile Court; 


3. The trial ccurt erred in not pernitting the appellant 


tc prove cutside the presence of the jury that the identifica- 


tion by the witness, Willian F. Nelson, of his assailants con- 
stitutec evidence and statenents cbtained frcm the juvenile 
appellant curing e period cf detention pricr to waiver of 


jurisdiction by the Juvenile Court. 


SUMMARY OF ARGUMENT 

1. The only evidence introduced at trial was the testi- 
nony cf Preston E. Berry, already placed on probation by the 
Juvenile Court for participation in the robbery, and that of 
the victin, Dr. William F. Nelson. The trial court pernitted 
Berry to testify cver appellant's objection. This objection 
was based on the fact that the Government learned of the iden- 
tity of Berry as a result of acnissions obtained from the juve- 


nile defendants during a period of detention prior to waiver of 


240s 


jurisdiction over then by the Juvenile Court. All statenents 

made under such circumstances are inadwissille under the principle 
enunciated in the case of Harling v. Unitec States, 111 U.S. App. 
D.C. 174, 295 F.2d 161 (1961). The procuct of sinilar state- 
ments would be inadnissible if other exclusionary a obtain- 
ing in this Court were at issue. The non-criminal policy of the 
Juvenile Court Act and the principle of fundamental pricices 

upon which the Harling case rests affcrc even greater reasons, 

if possible, for excluding such evidence in the case of a 
juvenile. | 
A critical portion of the testimony of the victin, Dr. 


Nelson, was the pointing out of appellant as one of the persons 


who robbed hin. Appellant objected to permitting Dr. Nelson to 


| 
identify him on the ground that the witness's identification 
| 


was not based upon an independent recollection of his assail- 
ants, but rather was based upon Dr. Nelson's being inforned of 
the defendants’ confessions and being shown in conjunction with 
these confessions articles taken from him in the robbery. The 
statements and articles were obtained from the juveniles prior 
to waiver of jurisdiction by the Juvenile Court. The lower 


court recognized that the witness could not refer to any state- 


ments by appellant or the recovery of the stclen articles during 
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detention prior te waiver of jurisdiction by the Juvenile Court 
but refused to exclude the identification stemming fron the wit- 
ness's knowledge of these statements. As in the case of the 
identity of Berry, the introduction of such evidence in a crini- 
nal proceeding would be contrary to the purpose of the juvenile 
legislation. 

2. Even if such preducts of inadmissible statenents as 


Berry's testincny and Dr. Nelson’s identification are not within 


the Harling rule, there was sufficient basis on the record to 


require the trial court to give appellant the requested oppor~ 
tunity to prove outside the presence of the jury that the testi- 
mony of Dr. Nelson naming appellant as one of his assailants was 
in substance ané effect a reference to evidence clearly 


inadoissible under the Harling rule. 


TESTIMONY WHICH IS THE PRODUCT OF STATEMENTS 
OBTAINED FROM THE JUVENILE APPELLANT DURING 
DETENTION PRIOR TO WAIVER BY THE JUVENILE 
COURT IS INADMISSIBLE. 


The only evidence introduced by the Government against 
appellant was the testimony of Preston E. Berry, an adnitted 
participant in the robbery of Dr. William F. Nelson, dea the 
testimony of the victim, Dr. Nelson. The witness, Berry, 
named appellant as one of the two boys who went with him to 
Dr. Nelson's office and who shared in the fruits of the rob- 


bery. Dr. Nelson's testimony established that he had, in fact, 


| 
been robbed and he was permitted to assert that appellant was 
| 


one of the boys who had robbed him. The Government introduced 
no other evidence or testimony to connect appellant with the 
robbery of Dr. Nelson. 
Appellant objected to the introduction of the testi- 
mony of Berry and that part of the testimony of Dr. ruLeCd in 
which he purported to identify appellant as one of his assail- 
ants, on the ground that in both cases the testimony yas based 
upon statements made by appellant, or his co-defendant, Anthony 
S. Gross, during detention while the boys were sabicee to the 


procedures and jurisdiction of the Juvenile Court. 


There cen’ be no question that confessions or statements 


obtained from juveniles prior to waiver of jurisdiction over 


them by the Juvenile Court are inadmissible. Harling v. 


United States, lll U.S. App. D.C. 174, 295 F.2d 161 (1961). 

In fact, the Government made no effort to introduce any state- 
ments made by the defendants prior to waiver of jurisdiction 
by the Juvenile Court. As held by this Court, 

"Tt would offend these principles [of ' fundamental 

feirness'] to 2llow admissions made by the child in 

the non-criminel 2nd non-punitive setting of juvenile 
proceedings to be used later for the securing of his 
criminal conviction and punishment." 111 U.S. App. 

D.C. at 176, 295 F.2d at 163. 

It also does not seem open to question that in render- 
ing the Herling decisicn this Court intended that more than 
the actual confessions or statements obtained from youthful 
Gefendants should be excluded. The Government did not attempt 
to introéuce the wallet 2n¢ wetch which had been stolen and 
which were recovered from appellant and defendant, Gross. 

The trial court ceutioned Dr. Nelson net to refer to any con- 
fessions, statements or the recovered articles (JA 38). In 
both instences, the Government anc the Court below were merely 
recognizing that the exclusionary rule enunciated in the 


recent Harling case has precedent in other exclusionary rules 


obtaining in the courts of this jurisdiction. E.g., Mallory 


v. United States, 345 U.S. 449 (1957); McNabb v. United States, 
318 U.S. 332 (1943). 


| 
These exclusionary rules have not been narrowly con- 


strued. The basis for the Harling decision strongly supports 
the view that a narrow view woulc be peculiarly inappropriate 
in the case of evidence obtained from youths under the juris- 


diction of the Juvenile Court. 


A. To be effective, exclusionary rules have | 
been held to require exclusion of all evi+ 
dence which is the product of that which is 
primarily inadmissible. 


| 
Evidence which may otherwise be relevant has been 


excluded in the Federal courts in order to protect Constitu- 
tional rights (e.g., Silverthorne Lumber Co. v. United States, 
251 U.S. 385 (1920) (4th Amendment)), statutory prohibitions 
(e.g., Nardone v. United States, 302 U.S. 379 (1937) | (Com- 
munications Act of 1934)), and court rules relating to the 
acministration of criminal justice (e.g., Mallory, supra) (Rule 
5(a)). Decisions under these rules have consistently held that 
a defendant is entitled to exclusion of all evidence bearing 
the taint of the primary reason calling for application of 


the exclusionary rule. 


Perhaps the most recent cxample in the decisions of 


this Court can be found in the case of Killough v. United 


States, U.S./App. D.C. , 315 F.2d 241 (1962). In the 


Killough case, this Court had before it the question of whether 
the Mallory rule requirec the exclusion of a confession obtained 
after arraignment when earlier confessions had been obtained 
ane were properly excluded because secured during 2 period of 
unnecessary deley. The majority found that the later confes- 
sion coming soon after the improper ones must be excluded. 

It was stated: "To admit it would in substance and effect 
aémit the earlier confessions properly held inadmissible, and 
thus defeat the exclusicnary rule." 315 F.2d at 244. Other- 
wise stateé: "If one product of illegal detention is pro- 
scribec, by the same token all should be proscribed." Bynum 

v. United States, 104 U.S. App. D.C. 368, 370, 262 F.2d 465, 
466 (1959). 

It may be noted parenthetically that one judge of the 
District Court has already founc thet the principle of the 
Killough case is as applicable to statements barred by the 
Harling rule as by the Mellory rule. In 2 Memorandum Opinion 
in the case of United States v. Smith and Bowden, Criminal 
Docket No. 324-62, dated October 22, 1962, Judge Youngdahl 
found that Killcugh enc Harling, taken together, require an 
inquiry into the causal connection between two confessions of 


a juvenile. At p. 18. 


| 
| 
| 
| 
| 
The concept that evidence derived from other, properly 


excluded, evidence also may not be used to convict wae 
announced by the Supreme Court in the case of Silverthorne 

Lumber Co. v. United States, supra. Mr. Justice Holmes stated 
succinctly: 
| 


"The essence of a provisicn forbidding acquisition 
in a certain way is that not merely evidence sd acquired 
shall not be used before the Court, but that it shall 
not be used at all.” 251 U.S. at 392. 


This "fruit of the poisonous trec" coctrine has been 
accorded impressive reaffirmation recently by the Supreme Court 
in the case of Wong Sun v. United States, 371 U.S. 471 (1963). 
The Wong Sun case contains a conclusive statement of 
Court's view of what evidence must be excluded if the 
primary taint from which inacmissibility stems: 


"We need not hole that all evidence is ‘fruit of 
the poisonous tree' simply because it would not have 
come to light but for the illegal actions of the police. 
Rather, the more apt question is ‘whether, granting 
establishment of the primary illegality, the evidence 
to which the instant objection is mace has been come 
at by exploitation of that illegality or instead by 
means sufficiently distinguishable to be purged by the 
primary taint.'’ 371 U.S. at 488. 


The facts of the Wong Sun case show a causal connection 

between the primary taint and the evicence excluded similar to 
| 

that between the defendants' statements and the proferred tes- 


timony in the instant case. Police officers were found to 
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have arrestec one Toy without probable cause. Statements made 
by Toy led to ancther zarty, Yee, from whom the police obtained 
narcotics. The Supreme Court excluced both the statement of 


Toy enc the narcotics to which the officers were lec. The 


"Nor ¢o the policies uncerlying the exclusionary 
rule invite any lsgical <cistinction between physical 
anc verb21 evicence.” 371 U.S. at 436. 
In summery, it clearly has been recognized that an 
exclusionary rule is effective only if there is a proscrip- 


tion of 211 products cf the acts creating the necessity for 


the exclusionary rule. 


B. The testinony of the witness Berry, and the 
identification by Dr. Nelson were the prod- 
uct of statements inadmissible under the 


"Harling" rule. 


It was conceced below that the identity of the witness, 


Berry, was learnec by the Government as a result of a con- 


fession before waiver of jurisdiction by the Juvenile Court 


(JA 23). Nowhere in the recorc is there any evidence that the 
Government came upon this substantial portion of its case in 
any other fashion. Nevertheless, it appears that the trial 
court was of the opinion that the identity of a witness was 


materially different from other fruits which both the Court 


and the Governnent evidently considered to be inadmissible 


under the Harling rule (JA 4). 

The Supreme Court did not leave open such an Artificial 
distinction in the Wong Sun case, supra. There are no logical 
distinctions. Whet would be the purpose of excluding a con- 
fession, if in that confession the cefendcant related! the names 
of several witnesses not ctherwise known to the police and 


these witnesses were permitted, then, to testify? The present 
record is ample proof that a conviction may be obtained on the 
strength of practically only such testimony. 
In Bynum v. United States, supra, this Court ¢ould find 
eee Ee 
no distinction between fingerprints or physical evicence 
obtained during illegal detention and confessions obtained 
during a similar period. "All three," said this Coukt, “have 
the decisive common characteristic of being something of evi- 
dentiary value which public authorities have causec an arrested 


person to yield during illegal detention." At 370, 262 F.2d 
| 


at 466. Certainly the testimony of Berry was "something of 


evidentiary value," and it has been conceded that the source 
| 


of this evidence was the defendants, themselves. 
| 
Two State jurisdictions have considered whether the 


identity and testimony of witnesses is within the compass of 


exclusionary rules. In both instances, it has been found that 
there are no material differences between physical evidence 
ane witmesses whose identity end testimony is procured by 
improper methods requiring exclusion of evidence. People v. 
Schaunloffel, | Cal. App.2¢ ___, 399 P.2¢ 558 (1959); People 

Mills, 148 Cel. App.2¢ 392, 306 P.2d 1005 (1957); People 

Albea, 2 111.22 317, 118 N.E. 2¢ 277 (1954); People v. 
Mertin, 382 Ill. 192, 46 N.E.2¢ 997 (1943). In the Schaunloffel 
case, records illegally seized in a doctor's office revealed 
the names of two women who had had abortions performed by the 
Gefencent. The testimony cf these two witnesses was held 
improperly admitted because their identity had been discovered 
through the seizec cocuments. 


This result is in harmony with the decisions of this 


Ccurt, for example, in the Bynum and Killough cases previously 


cited. Nor can it be argued that there is a meaningful distinc- 
ticn between learning the identity from documents and from oral 
statements, as in this case. Berry's testimony must be con- 
sideredé to be within the ambit of the exclusicnary rule. 
Similarly, the record supports the view that Dr. Nelson's 
identification df his assailants was derived from the statements 


and evidence yielded by the boys during their detention at the 


| 
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14th Precinct Station. On direct examinaticn, the witness 

| 
asserted that he was "sure that appellant was cne of the boys 
who came to his office (JA 12). He added, however, "I iden- 


tified them before and I talked with them before." Later, the 
| 


meaning of this added statement became clearer when the doctor 
testified, "Oh, yes, those particular boys cic it." (JA 18). 
This statement, it was elicited, could be so categorical because 
the doctor had "followed through!’ on the matter (JA 18); that 
| 

is, he had seen the evidence and been advised of the confes- 
sions (JA 38). He was testifying as to what he knew, | not whet 
he remembered. 

At trial there was no question that the witness was not 
supposed to testify as to the confession of the boys and 
physical evidence which he had seen. When, as here, the wit- 
ness cannot separate the elements of his recollection) from 
inadmissible evidence, to admit his testimony is to acmit "in 


substance and effect!’ the inadmissible evidence. See Killough, 


supra, at 244. This is, at least, the procuct or exploitation 


of the tainted evidence. 


C. A narrow interpretation of the "Harling" 
rule would defeat the non-criminal philos- 
ophy of the Juvenile Court Act. 


The basis for the Harling rule is such thet it must 


| 
afford greater protection to the juvenile defendant than the 
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Mallory anc cther exclusionary rules referred to above afford 
in the case of acults. Accordingly, evicence which is the prod- 
uct cf proceedings pricr to waiver of Juvenile Court jurisdic- 
tion must be exclucec. . 

Althcugh the Herling rule is not basec upon official 
wrongécing as in the case of the other rules, thus rendering 
the colcrful picture of "fruit of the poisonous tree doctrine 
somewhat inapt, the principle of that doctrine still applies: 
if en exclusicnary rule is to be meaningful, the excluced evi- 
Gence cennct be introduced merely in another guise -- e.@., 


Killough v. Unite¢ States, pra, -- or otherwise utilized to 


builé the Government's case -- ¢.g., Bynum v. United States, 


supra. To say otherwise, it would be necessary tc hold that 
the Harling rule neec not be as effective as others of a simi- 
lar purpose merely because it is base2 on a principle other 
than police illegality. This is untenable. 

In establishing the rule that statements made during 
detention prior to waiver of Juvenile Court jurisdiction are 
inacmissible, this Court clearly tock the position that the 
rule was to be en effective one ane was intended to constitute 
a broader protecticn than that accorded by the Mallory rule. 


Under Mallory, statements ere inacmissible only if there is an 


unreasonable delay in taking the prisoner before a United States 
Commissioner. No statement made by a juvenile prior jto waiver 
is admissible. Harling v. United States, supra, at 176, 295 
F.2d at 163. | 
Again, the exclusionary Mallory rule only affdrds protec- 
tion if objection is raised before the lower court. E.g., 
Williams v. United States, 113 U.S. App. D.C. 7, 303 F.2¢ 772 
(1962), cert. denied, 369 U.S. 878 (1962). On the other hanc, 


testimony referring to the acmissicns of a juvenile is "plein 


error affecting substantial rights cognizable by this Court 
gn | 


without objecticn below. Harling v. United States, supra, fn. 
| 


14. 
The necessity for this broad approach in excluding juve- 
niles' statements, or testimony referring to them, is grounded 
in the nature cf Juvenile Court proceedings anc the method by 
which youthful accused are hanclec. Until the Juvenile Court 
waives jurisdiction, an accused is exempt from the criminal law. 
Pee v. United States, 107 U.S. App. D.C. 47, 274 F.2¢ 556 (1959). 
For example, a child need not be brought before a judicial 
officer without unnecessary celay, but may be Getsiaea for five 


| 
days. The entire proceeding, from apprehension until after 


hearing ney be conducted with considerable informality 2/ 


The instant record reflects this informality. The appel- 
lant was not introduced inte a “line-up for identification by 
Dr. Nelson, nor does it appear that any other attempt was made 
to obtain en impartial and wndirected identification. Instead, 
Dr. Nelscn wes taken into a roca with boys who, he had been 

ole, hac admitted to the crime and procuced stolen articles. 
He then "Ciscusse¢ the case with them’ (JA 38), hardly the 
usual criminal procecure. Nor is there any indication that 
ppellent wes ever infcrmec of his rights. See Shioutaken v. 
District of Colunbie, 98 U.S. App. D.C. 371, 236 F.2c 666 (1955). 

A child should not be prejudiced by the flexibility and 
informality cesignec specifically for his benefit. See, 
Standards For Specializec Courts Dealing With Children (Chil- 
@ren's Bureau, Depertment of Health, Ecucaticon and Welfare, 
1954), pp- 38, et cog. This Court hes werncc thet any cepar- 
ture from the orctective philoscphy of the non-criminal, perens 
patriee Juvenile Court proceecings might require the applica- 


tion of the usual safeguards cof criminal procedure. United 


1/ See Appendix B, Pee v. United States, supra, at 47, 274 F.2d 
at 563, for a listing of authorities holding conditional 
safeguards not applicable because of special provisions in 
juvenile procecures. 
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States v. Dickerson, 106 U.S. App. D.C. 221, 225, 271 F.2d 487, 
491 (1959). These safeguards would be "wholly inappropriate” 
for the functions cf the Juvenile Court. Harling v. United 
States, supra, at 177, 295 F.2d at 164. One writer has conm- 
mented, for instance, that simply to require that a Siveniic 
be advised that he need not say anything -- the classic first 
step in a criminal investigation -- "wculd be most unfortunate’ 
and harmful to effective juvenile procecures. Shears, Legal 
Problems Peculiar to Children's Courts, 48 ABA Journ. 719, 722 
(1963). In all likelihood, if it became necessary ta sur- 
round Juvenile Court procedures with necessary criminal pro- 


cedural safeguards, it would seriously impair, if not entirely 


vitiate, the effectiveness of that Court. 


It would be unrealistic to expect a child to be awere 
of his privilege against self-incrimination or that his state- 
| 


ments may be used in a subsequent criminal prosecution after 


| 
waiver of Juvenile Court jurisdiction. This Court has found 


that to introduce such statements in a criminal proceeding 


would be "tantamount to a breach of faith with the child. seat 
| 


Harling v. United States, supra, at 176, 295 F.2d at 163. 
In all fairness, to use the statements as the method of build- 


| 
ing a case is equally a breach of faith. If the beneficial 


purpose cf non-criminal, non-punitive juvenile procedures is to 
be preserved, eny evicence which is "come at by exploitation" 
of those procedures must be excludec. Compare, Wong Sun v. 
Unitec States, supra, at 488. 

The case presented against appellant represents just 
such exploitation. The witmess Berry could testify because 
his identity wes revealec in statements mace before waiver of 
Jevenile Court jurisZiction. This causal connection is less 
remcte than that presented in the Wong Sun case. The only 
other evidence linking appellant to the robbery was the identi- 
fication by Dr. Nelson, who ccule repeat emphatically that he 
wes certain it was the boys on trial who had robbed him because 
he knew of their confessions and hae talked it over with then. 

Hed appellant been an accusec adult he would heve been 
protected by 2 number of safeguards nct available to him as a 
chile. Not cnly would he have been cf mcre mature experience, 
but any statements taken curing an unreascnable delay in bring- 
ing him before 2 Commissioner, where he would be advised of 


his rights, woulé have been inadmissible. In addition, under 


the Bynum anc Killouzh cases, other products of the delay would 


have been excluded. Appellant did not receive the benefits of 


this procedure. To permit the introduction of evidence derived 
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from his statements would be to give him less protection than 


that accorded acults. There can be no coubt that the Harling 


rule is intended to prevent just this manifest unfairmmess anc 
| 


i 
to insulate the purposely informal setting of juvenile procedure 


from the criminal court. 

If there can be a greater reason for exclcuing the prod- 
ucts of inadmissible statements than that arising from such 
policies as expressed in the Silverthorne Lumber Co. |or Mallory 
cases, it is to be found in this preservation of the | policies 
of the Juvenile Court Act so explicitly detailed in the Harling 
2/ 


decision .= 


2/ This non-criminal, non-punitive philoscphy has been accepted 


in every State. See Sussman, Law of Juvenile Delinquency 
(2d ed. 1959), p. 36. 


THERE WERE SUFFICIENT GROUNDS SHOWN TO REQUIRE 
THE TRIAL COURT TO PERMIT APPELLANT TO EXAMINE 
DR. NELSON OUTSIDE THE PRESENCE OF THE JURY AS 
TO WHETHER HIS IDENTIFICATION TESTIMONY WAS 
BASED UPON OTHER, INADMISSIBLE EVIDENCE. 
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Scne of the testinony of Dr. Nelson goes further than 
being the product of appellant's statenents, and suggests that 
it should have been considered as being direct reference to 
these statements. 

The court below overruled the cbjection of appellant to 
the ecctcor's identification testincny and denied a request for 
a hearing with the jury absent on a different ground than in 

case cf Berry's testincny. In the latter case, the court 
not believe the revelation of the identity cf a witness 
excbraceé in the Harling rule (JA 4). With respect to Dr. 


Nelson's identification, it was believed that questioning his 


recollecticn involved only impeaching his credibility (JA 21). 


In fact, the record substantiates that the questioning was de-~- 
sired to deternine whether the doctor's testimony was in reality 
a mere reporting cf the inadmissible evidence known to hin. 

Even if it is found that the use of the defendants’ statements 
to identify the witness, Berry, is not within the Harling rule, 


a different matter is presented in the case of this identifica- 


tion testinony. 


It has been denonstrated (supra, p. 26) that Dt. Nelson's 
identification testinony was the product of the defendants! pre- 
waiver statements. This is the reasonable interpretation of his 
testinony of "following-up" and his volunteering additional in- 
formation at efforts to secure yes-and-no answers. It is neces- 
sary to go further. This product is different in nature than 
the "identity" of a witness, or the location of physical evi- 
dence. Dr. Nelson's testinony was, in substance, the introduc- 
tion of the inadmissible evidence, itself, into the Ccurt. 


Counsel for appellant was cautioned at the cutset of the 


trial against asking questions which would lead to nention of 


inadnissible statements or evidence (JA 6). Gevernnent counsel 
acknowledged that if he elicited such testinony it woulé be 
grounds for declaration of a nistrial. In addition, he adnitted 
that precise control of Dr. Nelson as a witness was a difficult 
matter due to his "sickness and age" (JA 16), and he inter- 
rupted cross-examination to prevent the witness fron Dentioning 
the defendants’ confessions. Despite these facts, and the fact 
that the witness consistently declined to be confined by the 
questions put to hin (JA 16, 18), even after receiving! special 
caution from the Court (JA 36-37), appellant was not permitted 


to investigate the basis of the doctor's identification out of 


the presence of the jury. 


The testimony acdcucece uncer these cifficult circumstances 
is sufficient to indicate that Dr. Nelson's identification was 
the result of his "follow-up"; that is, his knowlecge of the 
boys' admissions ané the recovery of the wallet and watch, and 
his ciscussicns with the accused. On direct examination he was 
"sure of his identification, but in stating so he felt compel- 
leé tc volunteer that he had talked with the boys before (JA 12). 
When on cross-examination it was explained to the witness that 
counsel's questions were to explore whether appellant was in- 
volvee in the crime, the witness again volunteered his opinion: 
“Oh, yes, those particular boys dic it’ (JA 18). The reason for 
this certainty wes the doctor's satisfaction with his "follow 
through’ (JA 18). Under these circumstances, it is reasonable 
tc say that permitting Dr. Nelson to identify appellant as one 
of his assailants was permitting the introduction of the state- 
ments and evidence otherwise not introducedc as much as if the 
witness had stated, "Yes I hearc them confess" -- a statement 
which the trial court acknowledged would be improper (JA 38). 

Even if it is considered that the record does not estab- 
lish with absolute clarity that the identification testimony was 


an introducing of the inacmissible evidence, there can be no 


doubt that a primary ground was establishec for excluding cer- 


tain evidence: viz., the obtaining of statements from the 
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juvenile defendants prior to waiver of Juvenile Court jurisdic- 
tion. In a sinilar case, where it was established that Sec- 
| 


tion 605 of the Communications Act of 1934 required excluding 
| 
| 


certain evidence, the Supreme Court held: 
“Once that is established . . . the trial judge oust 
vive opportunity, however clusely confined, tu) the 
accused t2 prove that a substantial portion of! the case 
against hin was fruit of the poisonous tree." | Nardone 
v. United States, supra at 341. 
The trial judge did not give appellant this opportunity. 
Appellant could not examine Dr. Nelson acequately on the most 
basic matters. The nost neaningful clarification fron the wit- 
ness cane in a colloquy between hin and the court when the jury 


was not present and questions could be put freely (JA| 38). With 


a few questions the trial judge clarified that Dr. Nelson had 


not identified his assailant in a "line-up" procedure) or before 


being informed of their admissions. The trial judge did not 
pursue the questions further, however, anc appellant was never 
permitted the same opportunity to questicn the witness freely - 
without the jury present. 
The responses to the trial judge's questions were alone 
sufficient to warrant a further hearing. Conpare, Lawn Vv. 
United States, 355 U.S. 339 (1958). The age and testimony of 


the witness gave further proof of the necessity for further 
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exanination. With the jury present, it was never possible to 
pursue the clear implications of the dector's statenents. 

It wes conceded that the witness, Berry, was learned of 
as 2 result of statenents within the compass of the Harling ex- 
clusionary rule. Dr. Nelson's identification testinony was also 
@ product of the statements, and in addition, nay actually have 
excbodied the 2cnissions. The Harling rule will ill protect the 
parens petriaze relation cf the Juvenile Court to children within 
its jurisdiction if such evidence is pernitted to be used in 
later cricinal proceedings. In any event, appellant should 
have been permitted to cross-examine Dr. Nelson out of the hear- 
ing of the jury tc determine whether his identification was, in 
substance and effect, 2 reporting of the inadnissible evidence 
of which he had knowledge. There can be no argument that the 


statements of appellant, in any form, shoulc have been excluded 


under the Harling rule. The hearing requested was required to 


ascertain whether the ¢coctor was nerely transnitting the state- 


pents by neans of his convictions. 


CONCLUSION 
For the foregoing reasons, the jucgnent below should be 


reversed, and the cause be remandec fcr a new trial or further 


Respectfully submitted, 


proceeding in accordance with Title 11, L. C. Coce, Sec. 914. 
| 
| 
| 
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Coles & Gcertner 
1000 Connecticut Avenue, N. W. 
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QUESTIONS PRESENTED 


1. In arobbery case where the name of a witness was learned 
from a confession inadmissible under Harling v. United States, 
111 U.S. App. D.C. 174, 295 F. 2d 161 (1961), did not the 
judge properly refuse to suppress the testimony of the witness, 
particularly where the record does not show which of the con- 
fessions of the two defendants furnished the name of the 
witness? 

2. Where the victim of the robbery positively identified ap- 
pellant as one of a trio who robbed him, did not the judge cor- 


rectly refuse to hold a hearing outside the presence of the jury 
to determine whether the victim’s identification was credible? 


(t) 


INDEX 
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Summary of argument 
Argument: 

I. The trial judge correctly overruled appellani's objection to 
the appearance of a witness whose name was learned in 
the police investigation from the admissions of one of the 
two defendants 

II. The record does not show that the witness’s name was learned 
from the Harling statement of appellant 

III. The trial judge properly declined to assume the fact-finding 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17704 
Taomas G. Epwarbs, APPELLANT 
Vv. 
Unrtep Staves of AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed September 10, 1962, charged appellant 
and a co-defendant with robbery by force and violence (22 
D.C.C. 2901) (J.A. 1). A jury convicted him, and by Judg- 
ment and Commitment, filed February 26, 1963, he was sen- 
tenced to imprisonment pursuant to 18 U.S.C. 5010(e) for a 
period of nine years under the provisions of the Federal Youth 
Corrections Act (J.A.46). Thisappeal followed. 

Appellant and his co-defendant were convicted upon the 
testimony of their victim and their accomplice. Dr. William 
Nelson, a 69-year-old doctor of medicine and surgery, testified 
that on the afternoon of July 31, 1962, while in his office at 
721 12th Street, Northwest, appellant, Edwards, his co-defend- 
ant, Gross, and Preston Berry entered (J.A. 6-9). One of the 
defendants claimed he had a venereal disease, gonorrhea. Doc- 
tor Nelson thought it was Gross who asked for the treatment, 
Doctor Nelson talked with him for a few minutes and then 
walked from the waiting room to the consultation room and 
told him to come in. When the doctor reached the door to the 
consultation room, Gross got up and the others followed. They 
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grabbed Doctor Nelson. (J-A. 8.) One put his arms around 
the doctor’s neck, and the other one grabbed the watch off his 
wrist and ran a hand into his pocket. The doctor believed 
it was Edwards who yoked him, and Berry who snatched off his 
watch and broke the wrist band. Gross succeeded in getting 
the wallet containing about $120 out of Doctor Nelson’s pocket, 
and they took over one dollar in change from his side pockets 
and his keys. (J.A. 10-11.) Doctor Nelson asked the robbers 
not to injure him because he had been ill. Then the robbers 
pushed Doctor Nelson back in his back room without injuring 
him, and fied. (J.-A. 11-12.) 

Preston Berry was called by the Government. Appellant 
objected to allowing him to testify on the ground that under 
Harling v. United States, 111 U.S. App. D.C. 174, 295 F. 2d 161 
(1961), he should not be permitted to testify, because “the 
identity of this particular witness was learned as a result of 
@ confession obtained from one of the defendants while the 
defendant was in the custody of Juvenile Court.” The court 
overruled the objection and Preston Berry testified. (J.A. 21- 
23.) Initially, he testified that he did not remember who went 
with him to Doctor Nelson’s office (J.A. 24). On cross-exami- 
nation he vacillated concerning his testimony before the Grand 
Jury, saying at first that a portion of the testimony he did 
not rernember (J.A. 24), that a portion was false (J.A. 26), 
and finally that a portion read to him was true as given to 
the Grand Jury (J.A.27). Whereupon, in a hearing out of the 
presence of the jury (J.A. 29, Tr. 73), the witness stated under 
oath that he had been mistaken and did not understand the 
question. In the presence of the jury, the Government re- 
sumed questioning him by direct examination (J.A. 28-29). 

Preston Berry testified that he, appellant Edwards, and. 
Gross went to the doctor’s office with the purpose to rob the 
doctor (J.A. 30). He said that someone, he did not know who, 
said something to the doctor. He was unable to say what 
happened when the doctor turned around, except that “His 
wallet was snatched out of his pocket.” Berry said that then 
he held the doctor by the arm and he alone pushed him into 
the room. On 12th Street they divided the money, and he 
and Gross each got about $35. He did not recall how much 
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appellant got, but affirmed that appellant got the watch. 
(J.A. 31-33.) 
’ STATUTE INVOLVED 


Title 22, D.C.C. § 2901 provides: 

Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or immedi- 
ate actual possession of another anything of value, is 
guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


SUMMARY OF ARGUMENT 


When a confession of a juvenile furnishes the name of 8 
witness, the rule of Harling v. United States, 111 U.S. App. D.C. 
174, 295 F. 2d 161 (1961) furnishes no basis for the radical 
and unprecedented measure of suppressing that witness’s testi- 
mony in a District Court criminal trial. An exclusionary rule 
based on the rationale of the Harling case would extend that 
case farther than this Court could have intended, and would 
unnecessarily deprive juries of useful evidence without con- 
comitant social benefit. In the instant case, the record does 
not show whether appellant’s own Harling statement furnished 
the name of the witness, so even if there were an exclusionary 
rule, appellant is unable to show injury. The judge properly 
denied appellant a hearing outside the presence of the jury 
for the purpose of determining the credibility of the victim of 
the crime, who had positively identified appellant. The func- 
tion of determining the credibility of witnesses is properly left 
to the jury. And to suppress the testimony of the victim of a 
crime is unthinkable. 

ARGUMENT 
I. The trial judge correctly overruled appellant’s objection 
to the appearance of a witness whose name was learned in 
the police investigation from the admissions of one of the 
two defendants 


There is no authority for the proposition that when the name 
of a witness is learned from a statement or admission of a 
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javenile while he is still subject to the jurisdiction of the Juve- 
nile Court, and prior to waiver of jurisdiction, that witness may 
not be permitted to testify. Nothing in Harling v. United 
States, 111 U.S. App. D.C. 174, 295 F. 2d 161 (1961), which 
holds that a confession obtained before a juvenile is waived is 
inadmissible in District Court, indicates that such must be the 
case. Harling spoke only of admissions and statements, not 
of their “fruits.” 

To suppress a witness and thereby deprive a jury of the 
benefits of his testimony in reaching a just determination of the 
case is a radical notion which, in this case, is conceived in a 
mixing of the Harling rule and the “fruit of the poisonous 
tree” doctrine. The latter “poisonous tree” doctrine, however, 
has always presupposed an initial illegality. Nardone v. 
United States, 308 U.S. 338 (1939); Wong Sun v. United 
States, 371 U.S. 471 (1963) ; Silverthorne Lumber Co. v. United 
States, 251 US. 385 (1920); Gregory v. United States, 97 U.S. 
App. D.C. 305, 231 F. 2d 258 (1956); the doctrine is then 
applied to make it unprofitable for police to engage in illegal 
activity. But the reason for excluding an admission of a juve- 
nile made prior to the Juvenile Court’s waiver of jurisdiction 
over him does not rest on any impropriety or illegality on the 
part of the police. In Harling v. United States, supra, this 
Court said that allowing such admissions to be introduced would 
be unfair to the child, since the “safeguards of the criminal 
law, such as Rule 5 [of the Federal Rules of Criminal Pro- 
cedure] and the exclusionary Mallory rule have no general 
application in juvenile proceedings.” 111 U.S. App. D.C. at 
176. This Court was concerned lest the juvenile proceedings 
serve as an adjunct of the adult criminal process, which would 
thereby “destroy the Juvenile Court’s parens patriae relation 
to the child and would violate the noncriminal philosophy 
which underlies the Juvenile Court Act.” 111 U.S. App. D.C. 
at 177. As there is no basic police illegality when the police 
question a juvenile, the application of the “poisonous tree” 
doctrine to a Harling statement in an attempt to enlarge the 
rule of that case is inappropriate. 

Tf there were an exclusionary rule based on Harling v. United 
States, supra, free of the glossary of the inapplicable “poisonous 
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tree” doctrine, it would perforce be based on the same considera- 
tions that generated that case. It would not seem, however, 
‘that in Harling this Court intended that there be such an 
extreme limitation on waiver of juveniles that appellant’s pro- 
posed exclusionary rule would create. Such a rule would be 
tantamount to requiring that not only must a case be excep- 
tional before it is inappropriate for waiver, but also the evi- 
dence must be exceptional, usually including an eyewitness, 
before there may be waiver. 

While a juvenile’s confession might by its nature strike this 
Court as an inappropriate piece of evidence in adult criminal 
proceedings, there is nothing in the nature of a witness, whose 
identity is learned from the confession, that makes his testi- 
mony inappropriate. The trustworthiness of his testimony 
is no more doubtful than any other witness’s testimony. 

The difference between a confession used as evidence, and a 
witness learned from the confession involves a difference in 
kind, not just a difference of degree. The witness can speak 
only of what he observed, and the jury must first decide 
whether to believe him, and then decide what conclusions to 
derive from his testimony. The confession obviously short- 
circuits this process because it is an individual’s own acknowl- 
edgment of guilt. 

Even if an exclusionary rule were appropriate to some Har- 
ling situations, a rule preventing a witness from testifying as 
to what he knows about a crime would be an unwarranted 
limitation on the evidence available to try a juvenile waived 
to the District Court. Such a rule would imply that the name 
of the witness would not have been learned had the juvenile 
not given the name. As human experience attests that wit- 
nesses may volunteer, or be discovered when passing through 
the streets, the implication is wrong, even in a case where the 
witness’s volunteering would implicate himself. 

The relationship between the confession and the testimony 
of the witness is always weakened by the time he testifies. For 
instance, in the instant case Preston Berry could have declined 
to testify prior to the disposition of his proceedings in juvenile 
court, so a certain amount of effort beyond the mere discovery 
of his name went into making it possible for Berry to testify. 


6 


Furthermore, his memory of some of the events had to be 
loosened (J.A. 24-29). Thus, the mere discovery of a witness's 
name in the juvenile confession provides no basis for adopting 
the radical measure of suppressing that witness’s testimony. 


IL The record does not show that the witness’s name was 
learned from the Harling statement of appellant 

The record in the instant case does not show which of the 
defendant’s statements furnished the name of Preston Berry 
to the police. When the trial judge was asked to rule, he was 
informed that the name of the witness was learned from one 
of the defendants himself while he was still a juvenile. (J.A. 
4,22.) The rationale of any exclusionary rule would certainly 
require that it be appellant’s own Harling statement from 
which the police learned the name of the witness. Appellant 
is not able to show that is the case. As appellant failed to 
make a record in the District Court to clarify the question, he 
may not now claim error. 


IIL The trial judge properly declined to assume the fact- 
finding function of the jury 


Appellant proposed at trial that a hearing be held outside 


the presence of the jury so the judge could determine whether 
Doctor Nelson was able to identify the defendants from his 
own independent recollection without first having heard the 
witnesses admit the offense infrontofhim. (J.A.16,19.) The 
judge declined to allow the hearing, saying: 


I don’t see what purpose there is because you are just 
trying to attack his credibility now. You are not trying 
to attack his credibility before me. I am not the judge 
of the credibility of a witness. 

I will give the jury very explicit instructions that they 
are the sole judges of the credibility of a witness. So 
what is to be gained by attacking the credibility of the 
witness out of the presence of the people who must 
judge the credibility of the witness? You get nowhere. 
(J.A. 21.) 

Doctor Nelson had positively identified the defendants (J.A. 
8,9). Appellant was merely attempting to discover through 
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a hearing outside the presence of the jury, what he was able to 
learn by appropriate framing of his questions on cross-examina- 
tion. On cross-examination Doctor Nelson said he was sure of 
the features of the persons that robbed him at the time the 
police interviewed him. He said that when he made an identi- 
fication of the robbers at the police station, that there was 
something apart from his recollection of them that helped him 
identify them, but he said “I knew them when I saw them.” 
(J.A. 38-39.) Thus, the suggestion that Doctor Nelson’s iden- 
tification was uncertain is frivolous. The judge’s appropriate 
instructions to the jury on the credibility of witnesses (J.A. 
42) left the fact-finding function where it belonged, before the 
jury. If District Court judges had to hold hearings to rule 
on whether witnesses are credible, all witnesses would testify 
twice, and trials would be needlessly protracted. 

If the witness did hear the defendant’s admissions, inadmis- 
sible under Harling v. United States, supra, there is still no 
reasonable basis in law or in fact to suppress his testimony. 
Dr. Nelson, the victim of the crime, testified that he knew the 
defendants when he saw them; and even where a confession is 
inadmissible because of improper police conduct, it is “unthink- 
able” to suppress the testimony of the victim of a crime. 


Payne v. United States, 111 U.S. App. D.C. 94, 98, 294 F. 2d 
723, 727 (1961). 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Davi C. ACHESON, 
United States Attorney. 

Frank Q. NEBEKER, 
Harotp H. Trrvs, 
Max FRescoun, 

Assistant United States Attorneys. 
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No. 17,704 
Appellant, 


Appellee. 
SUPPLEMENTAL MEMORANDUM OF APPELLEE 

The goverment wishes, with the Court's permission, to 
clarify and supplement in writing its position en a question posed by 
the Court in orel argument in the instant case on September 27. It 
is the goverment's view that Smith and Bowden v. United States, Nos. 
17,466, 17,53%, decided September 26, 1963, rules admissible the testi- 
mony of a witness to whom the police are led by a statement from a 
juvenile inadmissible under Harling. We call attention to the following: 

1. In Smith and Bowden, the Court stated (slip opinion, p-4): 
"In this oral confession Smith referred to a third person at the scene of 
the crime. A few mimites after Smith's confession, Bowden arrived at 
the homicide office and the two repeated their confessions. Both 
referred to the third person es @ boy called "Red", told the police the 
general area where he lived, and told them that a picture of "Red" was 
in police records. From these leads the police were able to locate 
Holmen. (Emphasis supplied). 2. The Court made specific reference to 
the Harling case at slip opinion p 5. 3. The Court stated (slip 
opinion, p.5): "However, in our view, the relationship between the in- 


admissible confessions’ and Holman's testimony in the District Court 


months later is so attenuated that there is no rational basis for ex- 
cluding it." (Emphasis supplied). 4. ‘The Court stated (slip opinion, 
p-6): "Neither the Killough holding, the Mallory holding or any other 
case would warrant excluding Holman's testinon;." (Euphasis supplied). 
>- The Court stated (slip opinion, p-7):"We dealt with this problem 
recently in a different factual setting in which ve rejected the very 
“fruit” type argument made by appellants here". (The juvenile Bowden 
made precisely the argument, based on Harling, that appellant Edvards 
makes in the instant case). 6. The Paragraph at slip opinion p.6 
beginning "Here no confession" conclusively demonstrates that the Court 
rejected Bowden's argument that Harling immmized him from Holman's 
testimony. | 


Note 4 in the dissent, which states that “[a]fter Smith had 


described Holman, Bowden also did so," and that [Bowden's] description 
resulted from Smith's", is in disagreement with the portion of the 
majority's statement of facts quoted in point 1, supra.| The record 
shows that Bowden was the first to confess, on Saturday night, although 
he did not then tell the police that a third person was| involved. 

Tr. 223. Smith was the first to mention @ third person, on Sunday 
morning, Tr. 224, but he provided no description of Holman until Bowden 
arrived, when they both Joined in providing the description. Thus 
Smith tola Bowden: "I am going to tell about the kid; we should tel) 
him the whole truth." Tr. 224. (mphasis supplied). Then: "They called 
him Red and they gave a general area where he lived, ana |they told us 
that he had a picture that was hangin; up in a police pedeince: 80 that 


we should have a picture of him; and from this information we were able 
to get the entire name; they called him Red. . . .Both together colla- 
borated on giving a description of Holman." Tr. 225. (Emphasis supplied). 
The trial judge specifically found that the pair collaborated in pro- 
viding a description of Holman. J.A. 7,18. Indeed, he specifically 
corrected the original draft of his memorandum opinion which had taken 
the view of the record which n. 4 of the dissent takes. Tr. 428-h29. 


Respectfully submitted, 


DAVID C. ACHESON 
United States Attorney 


[s/ FRANK Q. NEBEKER 
FRANK Q. 
Assistant United States Attorney 


[s/ MAX FRESCOLN 
MAX FPRESCOLN 
Assistant United States Attorney 


1/ With the end of the last paragraph of Tr. 366 compare the end of the 
first full paragraph of J.A. 7. With linea3-6 of Tr. 405 compare 
lines 22-25 of J.A. 18. 
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THOMAS G. EDWARDS, 


Appellee argues that there is no authority 
for the proposition that when the name of a witness 
is learned from the statement or admission of a 
juvenile while he is still subject to the jurisdiction 
of the Juvenile Court, that wiSness may not be permitted 
to testify. Although the testimony of a witness was not 


involved in the case of Harling v. United States, 111 


U.S. App. D.C. 174, 295 F.24 161 (2961), and the 
rale laid dows by this Court in that conse has not 
Since bees expounded further, to accept Appeliee’s 
position it is necessary coupletely to disregard 2 
considerable body of lav denling vith exclusionsry 
rules sud what is required to make then effective. 
Tee cnly resses offered by appellee for 4is- 
regarding the experiences of the Suprene Court, 
this Court, and others, in the adaisistration of 
exclusionary rules, is that the Barling rule is sot 
based upon police impropriety or illegality, as has 
been previously true in the case of other exchusicusry 


In advancing this proposition thet the “fruit 
ef the pesonous tree” cases are not applicable te the 
Barling rule, appellee is evidently taking & different 
position than that taken by beth the Government and 
witness not to refer to either the boys’ sdzissicus 
@uring detention, nor physicn} evidence acquired as 8 
result. (JA 38). Tais is certainly an extension of 
ary rules. Ané quite apparestiy, the Governnsnt 
acquiesced, never arguing te the contrary or even att- 
eauyting to istroduce the objectionable physical evidence. 


To answer the proposition now introduced, it is sub- 
mitted that the distinction offered by appellee is 
without meSning. The principe is the same under 
Harling as under the police illegality cases. in 
order to advance some social purpose, evidence 
which otherwise may be relevant and important is 
excluded from the court. Once this policy has been 
established, the question remaining is how is it to 
be executed. 

The “fruit of the poisonous tree" doctrine 
has evolved from the necessity to make exclusionary 
rules effective. E.s. Song Sun v. United States, 


371 U.S. 472 (1963), Silverthorne Lumber Co. v. 
United States, 251 U.S. 385 (1920). The Harling 
rule was enunciated on the basis of "fundamental 
fairness” to the juvenile defendant. 111 U.S. App. 
D.C. at 176, 295 F.2d at 163. It, too, must be 


effective. 
As demonstrated in appellant's brief, pages 
19-25, it is already evident from the holding in 
Barling that the exclusion established therein is 
broader, in fact, than the exclusion of evidence 
under other cases where the “fruit of the poisonous 
tree” doctrine is clearly applicable. To forget the 


e4- 
wasic necessity for the Barling rule ané perait the 
treits of 2 juventle's admission to be used would be 
to render that decisies for all practical purpeses 8 


fan 

ve oncouraged to tabs full sérastage of the procedures 
ef the Juvenile Court designed for bis protection and 
piously told that say statements which he might mabe 
coulda not be used in & crimizsl proceeding, wheress,° 
to the contrary, 8 case constructed against bin frea 
these statements would be fully adaiasible in crinisal 

In fact, the Bazling case fully answers this 
problea. Im that case, it was act admissions of the 
defendant which were excluded ty this Court, but testinay 
by & police officer concerning the juveniles having made 
admissions. Similarly, the record below reflects that 
the court and the Goverment acted in recognition that 
the rele extended to coasiderably more than the ad- 
missions themselves. | 

It is suggest by appelies, pacta ae 4-5), 
tnst if the Magling rule were to encompass the product 
of inadmissible statensnts, it would co affect the pover 
ef the Juvenile Court to waive jurisdiction, as to linit 
waiver to these cases in vhich there was an eye-vituess 
te thetertusg. presumbly whese identity was learncd of 


of < 


independently by the police. This suggestion is based 
apparently on the assumption that there are only two 
kinds of evidence? that obsined from defendants, them- 
selves, and eye-vitnesses learned of independently. 
To state this assumption is to see its fallacy. Law 
enforcenent officials cannot be so utterly dependent 
on the statements of an accused as this indicates. 
There are other sources of testimony and evidence. 
To be effective, the Barling rule need only exclude 
that which is gained from the juvenile defendant, hin- 
self. 

As previously argued, if the rule is to be 
meaningful, all products of the juvenile's adsissions 
must be excluded. {his should no more hamper the 
building of @ criminal case than does, for example, the 
rule enunciated in Mallory v. United States, 345 U.S. 
449 (1957). 


tI 


ea eT rEpTTCRT ION YEG THE AIMISSIONS OF a a TY AISTSS TONS 
eee = 


If it is found that the Harling exclusionary 
rule is applicable to evidence other than mere admissions, 


“sa 


appellee secks to distinguish the appearance of 8 
witness from other types of evidence. In so doing, 
appellee dees net ausver, nor even consider, the 

eases in which jurisdictionswhich have been faced 

with this precise question have held that there is 
no distinction between a witness and other types of 
evidence. 3.5. Deople v. Alten, 2 111. 24 317, 118 
5.E. 24 277 (1954), Deople v. Mills, 148 Cal. Agp. 
2a 308, 306 P. 24 1005 (2957). Kor is it explsined 
why the identity ofa witness 1s act “sousthing of 


evidentiary valee". See Ryaun v. United States, 
2106 U.S. App. D.C. 368, 370, 362 ¥.24 465, 466 (1988). 


The fact is that a witaess is without question of 
considerable evidentiary value. 


tn arguing thet the ideatity of « witeees is 
significantly ¢ifferent evidence fron the sdaissicn 
im waich his identity was learned, appellee mbes 
three distinctions: 

First, it 19 quggested that the Kerlieg rule 
is tased on a belisf that 2 confession is “inappropriate” 
evidence tut that the testimony of = witness would be 
“appropriate” because trustworthy. (Brief, p. 5). 
Bouhere in the Barling case is it held, or or indicates, 


tant the decision is based wpen © belief thet statemmets 


of the juvenile prior to waiver of jurisdiction by 

the Juvenile ‘Court are untrustworthy. Appellee 
misses the point. The whole purpose of the Harling 
rule is to prevent disruption of the parens patriae 
relationship of the court to the child and to eliminate 
the possibility that by using the child's admissions 

in a criminal proceeding the court would be participating 
in 2 breach of faith with one who had been encouraged to 
be candid by the entire structure and purpose of the 
Juvenile Court procedures. 

Second, appellee suggests that a witness is 
different in kind because the jury sust decide whether 
or not his testimony is credible. But any admission 
from the defendant's own mouth would have to be weighed 
in @ similar fashion. If the admission had not been 
repudiated to some extent by the time it was presented 
to the jury, it is highly unlikely that there would even 
be @ trial before a jury. A jury must weigh whether the 
repadiated confession or admission is a result of in- 
timidation, coercion, a desire to ingratiate oneself with 
the police, or some other circumstance casting doubt 
upon its integrity. To put the mtter simply, it is 
a@ifficult to see any difference between, "I did it”, 
and, “we did it", when the defendant has pled not guilty 
and is disputing the validity of both. 

Third, it is urged that a witness my volunteer, 


or be "discovered when passing through the streets” 


(Brief p. 5). Of course, if law enforcement | 
| 
authorities do, in fact, obtain evidence by means 


independent of any admissions on the part of the de- 


fendant, such evidence is admissible. Nardone v. 
United States, 308 U.S. 338 (1939). This is a 
question to be determined on the facts of each 
particular case. A determination cannot be made on 
the hypothetical possibility that the eidence| would 
have been discovered in another fashion. A defendant, 
himself, mzy admit commission of acrime to a third 
person in a moment of braggadecio, or plead guilty 
when faced by the identification of his victim. This 
could hardly be construed to permit illegally extorting 
® confession from him in the meantine. | 
Bynum v. United States, supra, is dispositive 
of this point. In that case there could be no doubt 
that the polio officials could have obtained the de- 
fendant's fingerprints. Since the ones offered at 
trial, however, were ones obtained during a period 
of illegal detention the court could not paoperly 
accept them as evidence. Obtaining the fingerprints was 
@ certainty. Appelle’s contention that there is a 
possibility of coming upon @ witness thus pales as a 


distinction and must be discarded. 

In conclusion, there are no meaningful 
distinctions between the evidence of a witness and 
other kinds of evidence which may be obtained from 
an admission by a juvenile prior to waiver of 
Juvenile Court jurisdiction. The Harling rule 
clearly meant to encourage and foster the purposes 
of the Juvenile Court Act by insulating that court 
from criminal proceedings. This cannot be accom- 
Plished unless decisions involving the adminstration 
of gher exclusionary rules serve as a guide in deter- 
mining what must be barred from use in the criminal 
proceedings. A different holding would require 
Spplication of normal criminal safeguards and contra- 
vention of the entire policy of the Juvenile Cowt 
Act. United States v. Dickerson 106 U.S. App, D.C. 
221, 271 F.2d 487 (1950). 


Appellee argues that the record indicates that 


the evidence which appellant seeks to exclude in this 
case, was possibly learned from only one of the co- 


defendants below. Finding further that the record 
does not show conclusively that it was appellant ’s 
admission which led to the evidence used agrinst 
him, appellee suggests that appellant cannct complain 


of. its use. 
The record reflects that at two times counsel 
for appellant - each defendant being represented sep- 
arately - objected to the introduction of the questioned 
testimony (JA 4, 22). Counsel for appellant prefaced 
his objections by noting his concern for “aéuinsions, 


statements tangible evidence identified by 
particular boys - particular [sic], Thoms Edvards." 


(JA 3). At each point, the Government quickly entered 
the discussion between the court and counsel (JA 4, 22). 


these 


When the court was asked to rule upon the point, the 
Government conceded the factual issue of appellant{s 
objection (JA 33). It now attempts to say that this 
concession, cleverly, was not enough. | 
At no time during the trial did the Government 
argue that the evidence in question was not obtained 
as © result of appellant's admissions, so limit its 
concession of the faqrs, or attempt to introduce 
evidence on this basis. The implication seems clear. 
Appellant's objection below was not considered to be 


te be 


vulnerable to this point. Otherwise, the objection 
could quickly have been laid to rest. Bven if only 
one statement were involved, the Government cannot 
try two persons as co-defendants and argue that 
evidence complained of is being introduced only 
against one from whom it was not obtained. If this 
were permitted, “The Government thus would accomplish 
what it may not do directly.” United States v. Kidd, 
153 F. Supp. 605 (W.D. la. 1957). In the Kidd case 
just such use of evidence in = trial involving co~ 
defendants was rejected. 

If the appellee's argument prevailed, appeilant 
could never challenge this evidence on any set of facts. 
If the evidence to be excluded were obtained from ais 
co-defendant, it could be used against hin. IZ it were 
obtained from him, it would be used in the same trial 
against his c0—-defendant. If the evidence were the 
product of statements from both, of course, the use of 
each admissionscould be justified in turn. The simple 


vitiate the Harling rule. 
where is further reason to believe that appellee 


does not fully believe in the merit of this argunent which 
has been advanced with singular brevity. At the trm, 


the following colloquy took place: 


[Counsel for Appellant]: .. 


3 your 
couldn't see suppressing ification. 
That is what counsel is getting at. (JA 5). 


fendants to the extent that they implicated 
nor gought to introduce any evidence justified on this 
basis, including the physical evidence which evidentally 
had been obtained {JA 38). If it believed that there 
were grounds for introducing such evidence against 
appellant, it is reascuable to assume this would hve 


been stated below. The Government did not. The only 
conclusion seems to be that at the time the record 
was being made the Government did not believe it had 


Pe ee 


this answer to appellant's objection to the use of the 
evidence. 


a 


Iv 


EVEH-THE VICTIN MAY NOT BE THE VEHICLE FOR 
rs. 


——————— 


Appellant urges that the testimony of the 
victim, Dr. Willian F. Nelson, constituted the 


introduction of statements clearly within the 
Harling rule into the proceedings (Appellant's Brie?, 


pp. 26 22.). In any case, there were grounds for 
holding a separate hearing to determine whether this 
was true. iIn reply, appellee states that it is 
“unthinkable” to suppress testimony of a victim (Brief, 
pe 7). However, if as here, the victim is brought 
into police investigative proceedings which are 
subject to the jurisdiction of the Juvenile Court, 
his actions and knowledge gained in consequence, must 
be treated just the same as those of anyone else, be 
he policemis, social a? judge or prosecutor. 
fo hold otherwise would/to mike the victim s conduit 
for effecting just what Barling is designed to prevent. 
There is no need to rend the insulatien fabricated 


vill not have besa made the receptacle of excluéable 
evidence. The question arises acutely in this case 

because of the circumstances of the witness's health, 
his isability to testify preciscty’y end respontively, 


and his invelvenest in matters at the police station. 


Be did sore than tell his stery or identify his 
aesailants. Se was unde 8 knowing party to the police 


investigation, and must be bound by the sams evident- 


vary rules am any police officer. At least appellant 
should have had the opportunity of testing where ths 


eléeriy doctor's recollections ended, and his certzin 
knowledge gained fron the investigation began, else the 
aduission: my enter in another guise. 


SOBCLUS IOS | 
Whevefere, it is respectfully submitted that 
the judgenent below should be reversed. | 


RECEIVED 
OCT 8 1963 


CLERK OF THE UNITED 
STATES COURT OF APPEALS 


ose 


was of the opinion thet the facts in that case indicated 
taut the identity of the adverse witness, Hpluen, hed been 
learued cf aS 3 result of sdmissions of the adult defendant, 
Suith, during 2 goricd of unleviul detention, and not 
fros admissions of the juvenile, Bowles, which adaiesions 
wars themselves exciuied froz the trial under the doctrize 
Sovuniated in Myling v. Uaited States, 111 U.S. App. 
D.C. 274, 285 F.38 161 2961). The Gisuent wuld have 
zveveraeé the juvenile’s conviction and ordered a new triai 
solely because he was 2 co-defendant in the trial wherein 
the tainted evidence was introduced (Slip opinions, p.10). 

2t 48 the position of the Government that tho 
opinion of the mijarity was not based upon such 2 view of 
the facts. In support of this, the Government cites several 
instances in which the mjority referred to the defendants’ 
confessions in the plural, and notes the fact that the 
guventle, Bowden, “colisberated™ in giving a description of 
the witaess (Supplemental meworandum, 9.3). 

4 clear statement of the facts surrounding the 
QG@enttttcation of the wituess, Holman, is found iz the 


Rolaan was seationed fixet in the oral confession of Suith 
(Blip opinion, p.4). Bowisn's reference to Holman cane 
only after mnovledge of his existence had been procured 
tren Suith, and was appropriately characterized by the 


— 


was deus at the request of counsel for the juvenile, 
Bowden, in the words of the Court, to put the ieme 
“squarely before [this Court] as to both dsfendasts..." 
(ze. p. 433-429). That Bowden's mane was inserted dess sot 
change the tacts developed at trial, acr doses the trial 
juige*s Gemize to prement the iasuss to this Court change 
the fact that his decision, in reality, found the presence 
of the witusss to have stemmed fron the adult's tainted 


decision ugen the samp delist as the trial judge. The isnus 
was stated to be whether "it ws error to receive Holuan's 
testimony because the police found this witness a8 a result 
cuptedy...” Giip opinion, pp.4-5). The Barling rule is aot 
beamed ugee illegal custedy. In fact, Bowden ws a jupentic 
Sad could be dptained without such detention violating 


7.24 556 (2950). Except for noting that Suith’s contessiess 
wore poupery exctated becasue of the Mallory cose, ant 
Warhing rule, the Court never again discussed Bouten’s 

case specifically or mentionsé the Bariing rule. lbmediately 
pefore analysing the iagal tesa involved, the Court 
noted, “the crucial evidence agnisst Snith was the tentinay 
ef Holmen, the eyoritacss te the crim.“ (Slip opinton, 


pS.) we parelist statement was ever unde with semyeet to 
Bowden. 


enim, at both pages 5 and 6 of its ayinion, the 


Court noted that no cases bad bem cited to it roqsizing 
excision of a witness becuupe his identity was ¢iscoversd 
as 2 vescit of discloses nde by an acowed “during 
datenticn violative of tule S(2), Fed. 2. Crin. 7.” The 
court was containly comidering the ayoctfic extent of 
Bute Sta), ant aot the general qustion of the atniansbélity 
of the witness's testimony. Bf at wore commidering the 
latter, at would have been aggrepriate to sote the decisions 
in other jurtndictions, decided in cases involving viclatiows 
by police of conmtituttonal rights end uot court rules, 

dn which witaseses have been excluded under these very 


<< 


cipemmstances. ‘ee Seople v. Alben, 2 ill. 24 317, 118 XE. 
24, S77 (2954); Boogie v. Sheundotfel, _ Cal. Angi 26, 
389 DP. 26 S58 (2950). ‘These comes were not cited hecawe the 
Court was cousidering enly Mule S(a). 

These was no differunce in approach te the facts 
of the case between the anjority ani the dissenting opinices. 
Both comsidered the implications af Rule 5(a), and in both 
the juventie’s position steod or fell with the séuissibility 
against the a@nlt of the witness whose identity had heen 
learned of ag 2 reamit of statements taken during « period 
of illegal custody. the Merling rule presents different 
questions which were mot broached in the decision. Mot the 
lesst difference is that evens if the evidence is excluded 
fzem criminal procesGings, it may still be weed against the 
accused in regular juvenile proceedings. In re iDonald, 
353 4.24 652 @.C. mam. Agp. 1958). 

The Rerling rule 1s not based upon police illegality 
but upon the necessity of insulating juvenile procedures 
4m order that the full range cf protection afforded an adult 
accused need uct be interjected into and thereby vitiate 
the non-criminal procesdings. Furthermore, advantage mut 
uot be taken of the acoused’s youth. 

If the Court in Spith apd Bowten had intended to rule 


t= 


concinesvely on the protection attended by the Marling 

rule 2s distinct from that derived tron Sule S(a), tt 

seems reescosble to ssuum that it would have considered 

the significant differences of the Harling rule and indicated, 
at lesst to sum extent, why the introduction of the witness 
was the came in the case of @ rule requiring “funtenental 
fairness to the juvenile, 2s opponed to a cape based 

upon police illegality. The simple explanation tor this 
abpence of Giscussion is that the agreed tacts of the cane 
establish that Smith, not Sosden, was the source of the 
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L It Is Well Established That An Employer May 
Not Assist A Union, As This Employer Assisted 
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criminated Against The Retail Clerks 

. Board Erred In Failing To Find That The Em- 
ployment Of Amalgamated Organizers Violated 
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Unlawfully Assisted Amalgamated By Allowing 
Amalgamated Organizers Unrestricted Use of 
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BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

This case is before the Court on a Petition to Review 
and Set Aside an order of the National Labor Relations 
Board (hereinafter, ‘‘the Board’’). The Court’s jurisdic- 
tion rests on § 10(f) of the National Labor Relations Act, 
as amended, 29 U.S.C. §160(f). The decision and order 
of the Board are officially reported at 139 NLEB No. 106 
(JA 189).* : . 


eS 
1““JA? page references are to the Joint Appendix, not to the 
original transcript. 


2 
STATEMENT OF THE CASE 


1. The Parties. 


Petitioners herein are labor organizations, Retail Clerks 
Union Local 1441 and its parent body, Retail Clerks Inter- 
national Association, AFL-CIO (hereafter, the ‘‘Retail 
Clerks’’). They initiated the subject proceedings by filing 
unfair labor practice charges with the National Labor Re- 
lations Board. 


The employers, respondents before the Board, are 14 
commonly owned corporations who operate a chain of large, 
mainly self-service retail outlets called ‘‘discount’’ depart- 
ment stores. These corporations, hereinafter referred to 
jointly as ‘‘the employer,’’ are not before the Court. 


Amalgamated Clothing Workers of America; Central 
States Joint Board, Amalgamated Clothing Workers of 
America; and Kentuckiana Joint Board, Amalgamated 
Clothing Workers of America, hereinafter referred to joint- 


ly as “the Amalgamated,’’ are labor organizations who 
were also respondents before the Board. The Amalgamated 
has been allowed to intervene as a respondent in this Court. 


2. Amalgamated’s Conspiracy With the Employer To “‘Or- 
ganize’”’ the Muncie Store With Covert Organizers. 


Charles Briehof was the employer’s General Manager 
and Labor Relations Director. On August 1, 1961, Briehof 
was in Muncie, Indiana, to supervise preparations for the 
impending opening of a new discount department store 
there (JA 29-30, 175). He also was there to hold a clande- 
stine meeting in a motel with two Amalgamated Clothing 
Workers’ officials, Max Ungar and Tom Marsella (JA 30). 
The purpose of this meeting was simply to plan the means 
by which the Amalgamated would, with the employer’s co- 
operation, ‘‘organize’’ the employees of the new Muncie 
store for the Amalgamated (JA 30). At the time of this 
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meeting, the store had not yet opened to the public, but it 
was scheduled to open within two weeks. 


Ungar, the Amalgamated’s chief organizer, proposed a 
simple scheme: He asked this employer to agree to employ 
three Amalgamated officials who would masquerade as 
“employees”? of the new store. Their real job, of course, 
would be to solicit memberships in Amalgamated from un- 
suspecting employees who would not know of their em- 
ployer’s collusion with Amalgamated. As the following ex- 
change shows, Briehof agreed fully to this scheme on be- 
half of the employer (JA 30-31) : 


Q. Did he [Ungar] make a request of you? 


A. (Mr. Briehof) He requested that I hire organizers, 
three women in fact, that he would send down and they 
were experienced discount girls and assured me that 
they would do a quiet, efficient job of organizing the 


store. 
* S * 


Q. What was your response to this request that you 
hire these people? 

A. L agreed to hire the people and I just asked assur- 
ance that they would do more work than organizing 
and that they would report to me and to nobody else 
when they reported to the store. 


(Emphasis added.) 


Ungar and Briehof agreed that one of the Amalgamated’s 
covert organizers, a Mrs. Howard, would report to work the 
very next day. They further agreed that Ungar would sub- 
sequently furnish Briehof with names of the other two 
covert organizers. The next day, as agreed, Ungar tele- 
phoned Briehof and gave him the names of the Amalga- 
mated’s other covert organizers: Mrs. Ice and Mrs. Den- 
ham (JA 31). 


SS Ee ee eee 
2 The facts concerning the meeting between Briehof and Ungar 

are established by Briehof’s uncontroverted testimony and ‘‘cor- 

roborated by certain sworn statements’? by Briehof (JA 175). 
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The next day, August 2, 1961, pursuant to the Ungar- 
Briehof conspiracy, Mrs. Howard reported to the store and 
was hired (JA 31). At the time Mrs. Howard was hired, a 
temporary lay-off of some employees was planned because 
of an unexpected delay in the receipt of merchandise (JA 
31-32). But Briehof instructed the store manager, LaVictor, 
to transfer Mrs. Howard to the housewares department ‘‘so 
that she could work back there and wouldn’t lose any 
time’? (JA 32). According to Briehof, these special ar- 
rangements were made for Mrs. Howard in order to avoid 
her being laid off because ‘‘I had an arrangement with 
Mr. Ungar to hire Mrs. Howard, and I didn’t want to lay 
her off’? (JA 32). 


On August 7, 1961, Mrs. Ice and Mrs. Denham (the other 
Amalgamated covert organizers) appeared at the store. In 
accordance with the Ungar-Briehof conspiracy, they report- 
ed directly to Briehof. After he ascertained their identity, 
Briehof sent them to store manager LaVictor, who was then 
in the process of hiring new employees (JA 32, 57, 58). 
Upon reporting to LaVictor, both Mrs. Ice and Mrs. Den- 
ham were promptly hired.* (The record does not show 
whether vel non LaVictor knew that Ice and Denham were 
“plants” at the time he hired them, a fact which assumed 
great importance in the Board’s view of this case.) 


Mrs. Ice and Mrs. Denham had come to Muncie from 
Louisville, Kentucky, for the sole purpose of organizing 
the store pursuant to the Ungar-Briehof agreement. They 
left their jobs and homes in Louisville and took up tem- 
porary residence in Muncie (JA 84-85). Mrs. Ice is Presi- 
dent of Amalgamated Local No. 75 in Louisville; Mrs. Den- 
ham is a steward of this Amalgamated local and also a 


Tene eee ES —————————————————— 

3 Ice and Denham testified that they reported directly to LaVictor 
and that they were hired after a brief and extraordinary interview 
with him in which their names were not asked, their experience and 
qualifications were not discussed, and the terms and conditions of 
their employment were not even mentioned (JA 79-81, 86-87, 94-95). 
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delegate to the Amalgamated’s Kentuckiana Joint Board 
(JA 85, 175-176). 


While masquerading as ‘‘employees,”’ the three covert 
organizers actively solicited on behalf of Amalgamated 
among the employer’s unsuspecting employees. Ice secured 
20 to 25 authorization cards for Amalgamated, while Den- 
ham obtained 8 to 10 cards (JA 84, 93). They solicited 
freely on company time and property (JA 70-73). One 
employee testified, for example, that Mrs. Howard spent 
more time in the employees’ lounge signing up employees 
than she did at her job (JA 73). 


During the period that the Amalgamated’s covert organ- 
izers were busily soliciting memberships in the store, the 
employer maintained a broad no-solicitation rule which un- 
qualifiedly prohibited all union solicitation, at all times, 
by employees and non-employees on the employer’s prop- 
erty (JA 34-35). Needless to say, this rule was never 
enforced against the covert Amalgamated organizers (JA 


35, 176), for Briehof’s agreement with Ungar explicitly 
sanctioned their solicitation on the employer’s time and 
premises (JA 30-31). The rule was applied to the Retail 
Clerks, however. 


In sharp contrast to the employer’s accommodating treat- 
ment of Amalgamated and the Amalgamated’s undercover 
organizers, the Retail Clerks’ representatives were con- 
sistently denied any access to the store for organizing pur- 
poses. On August 7, 1961, Retail Clerks’ representative 
Lewis contacted store manager LaVictor and requested the 
privilege of talking to employees in the store (JA 18). 
Lewis’ request was flatly denied (JA 18). 


On August 15, Lewis again went to the store. This time 
Lewis spoke to Bernard Bernstein, brother of the employ- 
er’s president, the highest ranking executive then in the 
store. Lewis informed Bernstein that the Amalgamated 
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was organizing inside the store, and Lewis demanded that 
the employer give the Retail Clerks the same organizing 
rights which the employer was giving the Amalgamated. 
Bernstein told Lewis that the employer had already signed 
a collective bargaining contract with Amalgamated in New 
York City, and Bernstein again flatly refused to allow 
Lewis to talk to the employees (JA 17-19). (In fact, the 
contract between Amalgamated and the employer was not 
to be signed until the following day, and then it was to be 
signed in Cleveland, not New York) (JA 40). 


Finally, on August 18, Lewis and two other Retail Clerks’ 
organizers made a third, unsuccessful attempt to solicit 
inside the store. This effort resulted in their being ordered 
from the store premises by the Muncie police, at the em- 
ployer’s request (JA 20-21). 


Based on the membership authorization cards procured 
by its three covert organizers under the circumstances de- 
scribed above, the Amalgamated asked the employer for 
recognition as exclusive bargaining agent for the employees 
of the Muncie store on August 15 (JA 36). Thereupon, a 
ecard check was immediately conducted and, as a result, 
the employer immediately recognized Amalgamated as its 
employees’ exclusive bargaining agent (JA 34-38). On the 
next day Briehof met Ungar in Cleveland, and they prompt- 
ly executed a collective bargaining agreement (JA 38). 
Their inordinate haste in conducting the card check, in ne- 
gotiating and executing a contract was—admittedly—to get 
a contract signed before the Retail Clerks could begin to 
organize the store’s employees (JA 65, 67). Thus, in the 
space of two weeks, the Ungar-Briehof conspiracy was fully 
and successfully executed. 


3. Proceedings Before the Board. 


On January 26, 1962, the General Counsel of the NLRB 
issued an unfair labor practice complaint against Amalga- 
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mated and the employer, based on charges filed by the 
Retail Clerks (JA 141). In substance the complaint alleged 
that the employer had rendered unlawful assistance to 
Amalgamated by the following acts: (a) agreeing to hire 
covert Amalgamated organizers for the purpose of organ- 
izing the employees in the Muncie store; (b) permitting 
Amalgamated organizers to solicit on employer time and 
premises while simultaneously refusing to permit Retail 
Clerks agents to engage in any organizing activities on the 
employer’s premises; and (c) granting Amalgamated ex- 
elusive bargaining rights and executing a contract with 
Amalgamated which contained an ‘‘agency shop’’ clause 
at a time when Amalgamated did not represent an un- 
assisted and uncoerced majority of employees (JA 136- 
138). The complaint charged that this conduct by the em- 
ployer violated §§ 8(a)(1),(2) and (3) of the Act, and by 
Amalgamated, violated §§ 8(b)(1)(A) and (2). 


A hearing was held on the allegations of this unfair labor 
practice complaint before Trial Examiner C. W. Whitte- 
more. Based on his appraisal of the evidence and the de- 
meanor of the witnesses, the Trial Examiner issued a Re- 
port in which he sustained all of the allegations of the 
complaint and in which he found that the employer and 
Amalgamated had violated the Act. The Trial Examiner 
summarized their illegal conduct as follows (JA 174-175) : 


... [The] facts established by the undisputed testi- 
mony of Charles Briehof, former General Manager of 
the chain of stores, depict the unsavory spectacle of 
collusion between an employer of national scope and 
labor organizations [Amalgamated] of international 
jurisdiction to deprive employees of their rights, guar- 
anteed by Section 7 of the Act, to select, if any, their 
own collective-bargaining representatives. 


Such collusion consisted of an oral agreement be- 
tween Briehof and an Amalgamated representative, 
even before the Muncie store opened, whereby Amalga- 
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mated organizers would be hired as employees for the 
specific purpose of soliciting regular employees to join 
that labor organization. The agreement was fulfilled 
and, as noted below, resulted in an exclusive-recogni- 
tion couneaet between management and the Amalga- 
mated. 


Accordingly, the Trial Examiner recommended that the 
employer and Amalgamated be ordered to cease their un- 
lawful conduct, to cease giving effect to their illegal con- 
tract, and to post appropriate notices to the employees 
(JA 180-188). The Amalgamated filed exceptions to his 
Intermediate Report with the Board (JA 190). 


On November 26, 1962, a three member panel of the 
Board issued its decision, reversing the Trial Examiner 
and dismissing the complaint entirely. Splitting two to 
one, the majority of the Board’s panel held that the collu- 
sive agreement to hire covert Amalgamated organizers and 
their actual employment did not constitute a violation of 


the Act because, according to the Board majority, they 
were actually hired by store manager LaVictor who pre- 
sumably was without knowledge of the agreement. The 
Board majority, reversing the Trial Examiner, held that 
LaVictor had hired these three ‘‘plants’’ solely because 
they were “‘experienced’’ and ‘‘qualified’’ for these jobs 
(JA 191-192). 


The Board majority similarly reversed the Trial Exam- 
iner’s finding that the employer had unlawfully assisted 
Amalgamated by allowing its three organizers to solicit 
on employer time and property while simultaneously de- 
nying Retail Clerks the opportunity to engage in similar 
solicitation. On this issue, the Board majority reasoned 
that such discriminatory conduct was not unlawful because 


4 Board Member Leedom dissented on entirely different grounds 
(JA 194-195), and he did not even reach the issues decided by the 
two member majority. 


9 


the record failed to show that Briehof or any other em- 
ployer representative had “specific”? knowledge of such 
activity (although Briehof admitted ‘‘general’’ knowledge 
of the Amalgamated’s organizing activity as a result of 
his own conspiracy) (JA 192). On this reasoning, the 
Board’s panel majority dismissed the unfair labor prac- 
tice complaint in its entirety. 


On December 14, 1962, the Retail Clerks filed a lengthy 
Petition for Reconsideration (JA 195). Among other 
things, this petition showed, through the testimony of the 
Amalgamated organizers in question, that their “‘experi- 
ence’’ and ‘‘qualifications’’ had nothing whatsoever to do 
with their being employed by store manager LaVictor. 
On the contrary, these subjects were not discussed at all 
when they were employed by LaVictor, for not even their 
names were asked by LaVictor when he employed them. 
Nevertheless, the Board dismissed the Retail Clerks’ Peti- 
tion for Reconsideration, even though it recognized that 
its initial decision was erroneous, for the Board modified 


its initial decision by deleting its finding that Amalgamated 
organizers were hired because of their ‘“‘experience’’ and 
‘qualifications’? for the job (JA 204-205). Shifting its 
position the Board, in its modified decision, rationalized 
that the Amalgamated’s covert organizers were hired in 
the ‘normal course of the company’s business’? (JA 205), 
and again it dismissed the entire complaint. 


From the decision and order as ultimately modified and 
explicated by the Board, the Retail Clerks have taken the 
instant appeal. 


STATUTES INVOLVED 


The relevant statutory provisions of the National Labor 
Relations Act, as amended, are set forth fully in the Ap- 
pendix hereto, infra. 
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STATEMENT OF POINTS 


1. The Board erred in finding that the employer’s con- 
spiracy with Amalgamated was lawful, for this conspiracy 
was based on both unlawful means and objects. Moreover, 
despite the intervening act of a presumably innocent per- 
son, the intervening act was in aid of the conspiracy in 
every respect, which surely cannot forgive the unlawful- 
ness of the conspiracy as executed. 


2. The Board erred in finding that the employer’s per- 
mitting Amalgamated unlimited rights to organize on the 
employer’s time and premises was lawful, for the employer 
plainly knew that Amalgamated was engaging in such or- 
ganizing activities pursuant to the employer’s own au- 
thorization. Such assistance to a union is unlawful under 
established precedents. 


3. The Board erred in finding that the employer’s dis- 
criminatory treatment of the Retail Clerks was lawful, for 
the employer well knew that its denial of the Retail Clerks’ 


three, separate requests for equal organizing opportunities 
was grossly discriminatory in Amalgamated’s favor. 


SUMMARY OF ARGUMENT 


A. This case involves an agreement between the em- 
ployer and Amalgamated to hire Amalgamated organizers, 
who would masquerade as bona fide employees in order to 
organize the employees on employer time and property. 
The record shows that covert organizers were in fact hired 
and did in fact carry out their conspirational task on em- 
ployer time and premises. While this conspiracy was being 
consummated, the employer simultaneously and unlawfully 
denied the Retail Clerks’ repeated demands for the right to 
communicate with employees on the employer’s premises. 
The object of the employer’s conspiracy was the execution 
of an exclusive recognition contract with Amalgamated, 
which resulted from the illegal organizing activities of the 
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covert Amalgamated organizers. The execution of this 
conspiracy, and the execution of a contract which was the 
fruit of the conspiracy, interfered with the right of em- 
ployees to select a bargaining agent of their own choosing 
in violation of §¢8(a)(1) (2) and (3), as well as §§ 8(b) 
(1)(A) and (2). Garment Workers Union v. NLRB (Bern- 
hard Altman), 366 U.S. 731; NLRB v. Link Belt Co., 311 
U.S. 584; NLRB v. Waterman Steamship Corp., 309 US. 
206; NLRB v. O’Keefe & Merritt Manufacturing Co., 178 
F.2d 445 (9th Cir.); NLRB v. Brown Paper Mill Co., 108 
F.2d 867 (5th Cir.), cert. den. 310 U.S. 651. 


While the Trial Examiner found that the foregoing con- 
duct of the employer and Amalgamated constituted a 
flagrant violation of the Act, the Board reversed its Trial 
Examiner on this specious ground: Amalgamated’s covert 
organizers were technically hired by store manager La- 
Victor, and the record does not show whether or not he 
had knowledge of the conspiracy. Thus, notwithstanding 
the full consummation of the conspiracy, the Board exon- 


erated the parties of all wrongdoing. The reasons on which 
the Board predicated dismissal of the complaint are so lack- 
ing in rational and probable merit that the Board’s deci- 
sion must be set aside and remanded. Universal Camera 
Corp. v. NLRB, 340 U.S. 474. 


B. The Board’s factual conclusion that the employment 
of the covert Amalgamated organizers was unrelated to 
the conspiratorial agreement between Briehof and Ungar 
fails to recognize the causal relationship of the events. It 
was the Briehof-Ungar agreement that set in motion the 
chain of events which caused these covert organizers to 
travel many miles to Muncie for the sole purpose of or- 
ganizing inside the store under the guise of ‘‘employees.’’ 
Only after the employer had assured Amalgamated that its 
covert organizers would be hired did they seek employment 
in the store. Moreover, the very fact that they were hired 
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with Briehof’s knowledge and acquiescence (they all re- 
ported to him first when they arrived at the store) con- 
stitutes fulfillment of agreement. The gross illegality of 
this scheme cannot be forgiven by virtue of the fact that 
the three covert organizers were technically hired by the 
store manager, who may have been unaware of the Briehof- 
Ungar agreement, when Briehof, the store manager’s su- 
perior, was perfectly aware of each developing phase of 
the conspiracy. 


C. The Board, reversing the Trial Examiner’s finding 
that the employer had unlawfully assisted Amalgamated 
by allowing its organizers to solicit on employer time and 
property while systematically denying the Retail Clerks 
any organizing opportunities, based its result on the al- 
leged absence of specific evidence of employer knowledge 
of Amalgamated solicitation inside the store. This find- 
ing is contrary to the record which demonstrates that such 
activity was reported to the store manager and Briehof. 
Not only is it astonishing that the Board’s finding simply 
ignored the record, but also that the Board believed that 
there had to be evidence of specific company knowledge of 
the Amalgamated’s organizing activities in the face of 
Briehof’s agreement with Ungar. This Briehof-Ungar 
agreement laid down the ground rules pursuant to which 
Amalgamated was given the employer’s permission to free- 
ly solicit on employer time and property. Thus, the Board’s 
finding on this point is simply absurd. 


D. Finally, the Board reasoned that, because the Amal- 
gamated organizers had been innocently hired and that 
Briehof did not have ‘‘specific’’? knowledge of Amalga- 
mated’s organizing activities inside the store, the employer 
could lawfully deny Retail Clerks’ organizers the right to 
organize in the store in the way which the employer allowed 
the Amalgamated to ‘‘organize.’”’? This reasoning cannot 
withstand analysis. The simple legal question here is 
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whether the employer denied the Retail Clerks’ request to 
solicit inside the store at a time when it knew that Amal- 
gamated organizers had been authorized to engage in such 
solicitation. The fact is that Briehof knew that the Amal- 
gamated’s covert organizers were working in the store 
and that he had sanctioned their solicitation on employer 
time and property. By denying Retail Clerks’ request to 
solicit inside the store under these circumstances, the em- 
ployer applied one set of rules to Amalgamated and an- 
other set to Retail Clerks. Manifestly, this constituted dis- 
parate treatment of competing labor organizations in vio- 
lation of the Act. NLRB v. Link Belt Co., 311 U.S. 584. 


ARGUMENT 


I. It Is Well Established That an Employer May Not Assist 
a Union, As This Employer Assisted Amalgamated, Nor 
May an Employer Discriminate Between Unions, As This 
Employer Discriminated Against the Retail Clerks. 


Petitioners seek review of the Board’s decision in this 
Court because that decision is profoundly wrong. It ‘‘en- 
tail(s) subversion, rather than effectuation of the legis- 
lative purpose.’’ NLRB v. Kingston Cake Co., 206 F.2d 
604, 611 (3rd Cir.). It ignores the record, misconstrues 
realities and confuses the law. Its quality reflects the sen- 
sitivity of a busy police court, rather than an expert, sym- 
pathetic and realistic federal agency. 


In the face of a cynical conspiracy between the employer 
and the Amalgamated Clothing Workers to deprive em- 
ployees of their right to select their own bargaining agent, 
in the face of the full and complete execution of this con- 
spiracy by the actual hiring of three covert organizers, in 
the face of obvious discrimination against the Retail Clerks 
Union in its lawful efforts to communicate with the em- 
ployees in question, the Board has found no violation of 
the Labor Act. The Board’s initial decision was based on 
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‘facts’? which did not exist. On the Retail Clerks’ motion, 
the Board reconsidered and corrected its decision, but per- 
sisted in finding that the employer’s executed conspiracy 
with Amalgamated was perfectly lawful. 


The right of employees to select a bargaining agent of 
their own choosing is the most fundamental guarantee of 
the Labor Act. Garment Workers Union v. NLRB (Bern- 
hard-Altman), 366 U.S. 731. An employer who interferes 
with his employees’ free selection of their own bargaining 
agent, by assistance to a union of his preference, violates 
§§ 8(a) (1) and (2) of the Act. And, as a corollary, a union 
which obtains bargaining rights through unlawful em- 
ployer support and assistance violates § 8(b) (1) (A) of the 
Act. Garment Workers Union v. NLRB, supra. 


The record of the case at bar reveals a conspiracy be- 
tween this employer and the Amalgamated to force Amal- 
gamated on the employees, as their exclusive bargaining 
agent, through a deceptive scheme discussed fully above. 
It is well settled that such conduct constitutes unlawful 
assistance to a favored union. The deliberate employment 
of covert Amalgamated organizers is one of the most fla- 
grant and extreme acts of unlawful assistance in the his- 
tory of the Labor Act. In NLRB v. O’Keefe and Merritt 
Manufacturing Co., 178 F.2d 445 (9th Cir.), the Court ap- 
proved the Board’s finding of unlawful assistance where 
“the A.F.L. was given, on company pay and on company 
time and on company property, two rank and file employees 
to work on behalf of the A.F. of L. campaign.”’ * 


The employer’s sanction of solicitation by Amalgamated 
organizers on employer time and property, in the face of a 


5In the instant case the unlawful assistance to Amalgamated 
was even more extreme, for here the employer agreed, before its 
store opened its doors to the public, to hire three professional 
organizers, who traveled hundreds of miles. across state lines. to 
subvert employee rights. 


15 


broad no-solicitation rule which was vigorously enforced 
against the Retail Clerks, is similarly unlawful. Use of 
employer facilities for organizing purposes and the dis- 
parate treatment of one of two competing unions have long 
been recognized as acts of unlawful assistance and support. 
NLBB v. Link Belt Co., 311 U.S. 584; NLRB v. Waterman 
Steamship Corp., 309 U.S. 206; NLRB v. Brown Paper Mill 
Co., 108 F.2d 867 (5th Cir.), cert den. 310 U.S. 651. 


The Board’s reversal of the Trial Examiner here is 
predicated on two crucial findings on the basis of which 
it completely exonerated the employer and Amalgamated 
of any wrong: 1) the finding that the hiring of Amalga- 
mated organizers was not unlawful assistance because they 
were hired by store manager LaVictor who may have been 
without knowledge of the agreement between Briehof and 
Ungar; and 2) the finding that solicitation by Amalga- 
mated organizers on employer time and property was not 
unlawful because there was no specific evidence that the 
employer had knowledge thereof. These findings, as we 
shall subsequently demonstrate, are not supported by sub- 
stantial evidence on the record considered as a whole. They 
are so grossly wrong as to compel, in justice, reversal by 
this Court. Universal Camera Corp. v. NLRB, 340 U.S. 474. 


IL. The Board Erred In Failing To Find That the Employ- 
ment of Amalgamated Organizers Violated the Act. 


Because the covert Amalgamated organizers were tech- 
nically hired by store manager LaVictor, who may not have 
known about the Briehof-Ungar agreement, the Board has 
apparently held that it was perfectly lawful for this em- 
ployer to hire Amalgamated organizers for the sole pur- 
pose of bringing about the underhanded recognition of 
Amalgamated as exclusive bargaining agent for the em- 
ployer’s employees. In effect, the Board has now held that 
an employer and a union may lawfully conspire to bring 
about an unlawful objective and may in fact fully succeed 
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in their conspiracy by the means and devices contemplated 
in their conspiracy, if the conspiracy is unknowingly imple- 
mented by an individual who may have had no knowledge 
of the conspiracy. 


The fundamental error of the Board’s analysis is that 
it fails to recognize the profound causal relationship be- 
tween the actual employment of the covert Amalgamated 
organizers and Briehof’s agreement with Ungar. This 
agreement set in motion a chain of events which brought 
these covert organizers to Muncie and to the store and 
immediately resulted in their employment. Mrs. Ice and 
Mrs. Denham left their homes and their jobs in Louisville, 
Kentucky, and travelled to Muncie for the sole purpose of 
organizing inside the store in the assumed role of ‘‘em- 
ployees,’’ only after Briehof and Ungar made their dlicit 
compact that Amalgamated organizers would be hired.® 


At the August 1 meeting Ungar furnished Briehof with 
the name of only one organizer, a Mrs. Howard, but Ungar 
agreed to provide Briehof with the names of the other two 
as soon as he could contact them (JA 31). The following 
day Ungar gave Briehof the names of Mrs. Ice and Mrs. 
Denham (JA 31). Thus, the record clearly establishes that 
Ice and Denham received instructions to depart for Muncie 
after the August 1 meeting and as a direct result of the 
Briehof-Ungar conspiracy. When store manager LaVictor 
actually hired Ice and Denham in Muncie, therefore, La- 
Victor was not an intervening force which broke the illegal 
chain of events, but he was the end link in the chain—the 
eS 


6 The record does not show, and, curiously, the Board does not 
even inquire as to the reason for this employer’s extraordinary 
willingness—even eagerness—to cooperate with the Amalgamated 
Clothing Workers to organize the employees of the Muncie store. 
One does not have to be very expert in the labor relations field to 
know that employers do not normally conspire with unions to have 
their employees organized, except where the employer expects some 
unsavory quid pro quo. 
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instrumentality by which the conspiracy was consummated. 
Under these circumstances, the Board’s conclusion that the 
employment of Amalgamated organizers was not pursuant 
to the agreement but was ‘‘in the normal course of the 
company’s business’’ (JA 205) is contrary to the substan- 
tial evidence on the record viewed as a whole. It is a sham 
finding. 


The Board not only failed to recognize this obvious 
causal relationship, but also it naively ignored the fact that 
the employment of covert Amalgamated organizers con- 
stituted complete fulfillment of Briehof’s agreement with 
Ungar. The agreement was not that Briehof himself would 
personally employ these covert organizers, but rather 
that he would assure their placement on the payroll. He 
did this. The effective completion of the terms of the con- 
spiracy only required that the Amalgamated’s ‘‘plants’’ be 
put on the employer’s payroll with the employer’s knowl- 
edge and cooperation. Regardless of LaVictor’s supposed 
innocence in the matter, the fact remains that the covert 
organizers were hired and that Briehof (LaVictor’s su- 
perior) knew of their employment and acquiesced therein. 


The Board’s conclusion that the instant conspiracy man- 
ifested at most an intent to violate the Act is utter non- 
sense because Amalgamated’s covert organizers were in 
fact hired exactly as planned by Briehof and Ungar.’ In 


Ce eee SS 
7B. M. Reeves Co., Inc., 128 NLRB 320, cited by the Board is 
totally inapposite. In the Reeves case it was alleged that the com- 
pany prematurely extended its contract with an incumbent union 
with the intent to forestall the organizational campaign of a rival 
union. The Board found that under the circumstances the company 
was entitled to contract with the incumbent union and that even if 
it did so for the purpose of forestalling the rival union’s campaign 
its intent in this regard would not convert its otherwise lawful 
conduct into an unfair labor practice. In the instant case the intent 
to employ Amalgamated organizers may not be deemed to be 
“otherwise lawful,’’ and the subsequent employment of these indi- 
viduals, rather than converting lawful conduct into an unfair labor 
practice, manifests fulfillment of the unlawful agreement. 
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any event, is not such an employer-union conspiracy itself 
unlawful under the Act as destructive of employee rights? 
Does the Board believe that such an agreement is of no 
concern to the national labor policy? 


What was the quid pro quo for the agreement? Surely 
the Board with its ‘‘expertise’’ does not suppose that an 
employer enters into such a flagrant conspiracy without 
expecting something in return, “‘something’’ necessarily 
contrary to the interests of his employees and violative 
of their §7 rights. 


Finally, the record shows that Briehof himself directly 
participated in the hiring of the covert Amalgamated or- 
ganizers. Briehof’s agreement with Ungar called for these 
organizers to report directly to him (JA 30-31). Briehof 
testified that Ice and Denham did report directly to him 
and that, after they gave him their names, he sent them 
straight to LaVictor who was then in the process of hiring 
new employees (JA 57-58, 135-136). Knowing that job ap- 


plicants were being employed at the time, Briehof evi- 
dently was quite satisfied that Ice and Denham would 
be placed on the payroll without further action on his part. 
Had LaVictor declined to employ them Briehof swore in 
an affidavit that he obviously would have intervened (JA 
135-136), just as he intervened to assure that Mrs. Howard 
would not be laid off. 


In summary, the Board erred in failing to recognize 
that: a) the Amalgamated organizers reported to the store 
as a direct result of the conspiracy; b) their employment 
fully fulfilled the conspiracy ; and c) Briehof played an im- 
mediate role in their employment. For the National Labor 
Relations Board to conclude that such conduct is perfectly 
lawful under the Act lends credence to those who assert 
that the Board’s labor relations expertise is a fiction. 
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" TIL Board Erred In Failing To Find That Employer Un- 
lawfully Assisted Amalgamated By Allowing Amal- 
gamated Organizers Unrestricted Use of Company Time 
and Property. 


The Trial Examiner found that the employer unlawfully 
assisted Amalgamated ‘‘in that Briehof was aware of the 
organizing efforts of employees Howard, Ice and Denham, 
but did nothing to interfere with these activities’’ (JA 192). 
The Board concluded that the Trial Examiner erred be- 
cause ‘‘there is no specific evidence that Briehof or any 
other supervisor knew of any organizing activity occurring 
on company time or on the store premises” (JA 192). The 
Board’s decision is factually and legally wrong. 


The record shows that Briehof specifically knew of Amal- 
gamated organizing activities inside the store. Briehof 
testified that ‘‘Mr. LaVictor came to me and told me that 
one of the women had asked him what all the union activity 
was in the store. . .’? (JA 34).° Thus, contrary to the 
Board’s decision, the record shows that both Briehof and 
LaVictor were specifically aware of Amalgamated’s organ- 
izing activities inside the store. 


In any event, how can the Board deem as critical whether 
company officials specifically caught Amalgamated organ- 
izers in the act of organizing on company time and prop- 
erty? Briehof’s admitted agreement with Ungar sanctioned 
such activity. When Briehof told Ungar that he expected 
the Amalgamated organizers to ‘‘do more work than organ- 
izing’’ Briehof obviously authorized a significant amount 
of solicitation on company time and property. The unlaw- 
ful assistance in this case results from the fact that Briehof 
knew of the employment of the Amalgamated organizers, 


a — EE 

8 Significantly, in footnote 5 of its decision, the Board makes 
reference to this conversation but conveniently ignores the above 
quoted portion thereof. 
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knew of their avowed purposes and objectives in employ- 
ment, knew how they intended to carry out these objectives ; 
but, nevertheless, he did nothing to interfere with their 
activities, made no attempt to alert the store manager to 
their activities, and made no effort at enforcement of the 
no-solicitation rule. Indeed, for Briehof to have done so 
would have been contrary to his agreement with Ungar. 
Obviously, Briehof would not have interfered with Amalga- 
mated solicitation after he had agreed to hire Amalga- 
mated organizers and had agreed to allow these organizers 
free run of the store. 


The only time proof of specific knowledge of union solici- 
tation on its property can be material is when an employer 
denies that it sanctioned such activity and defends on the 
ground that such activity took place without its knowledge. 
Proof of employer knowledge may then be required to refute 
the employer’s defense.’ 


But where an employer has agreed beforehand to allow 


such activity, and where such activity thereafter takes place 
without employer interference, the employer is plainly 
guilty of unlawful assistance. This is so fundamental that 
we are frankly at a loss to understand the Board’s view that 
specific company knowledge of Amalgamated activities is 
a critical element in this case. 


a 0080 0—0—0—0—0—0—a——— 


® Bven in such a situation the Board has not always required 
direct proof of company knowledge. In NLEB v. Link Belt Co., 
311 U.S. 584, the Board, with Supreme Court approval, inferred 
company knowledge of union solicitation from the frequency and 
intensity of union activity on its premises. In discharge cases where 
company knowledge of union activity at the time of discharge is 
deemed a critical element of the case, the Board has inferred such 
knowledge from circumstantial evidence in the face of direct testi- 
mony to the contrary. NLEB v. Tepper, 297 F.2d 280 (10th Cir.). 
Compare Garment Workers Union v. NLRB (Walls Manufacturing 
Co.), 299 F.2d 114 (D.C. Cir.), where the court criticized the 
Board for ‘applying the rule of company knowledge “with full 
strictness and severity.’’ 
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IV. The Board Erred In Failing To Find That the Em- 
ployer Violated the Act By Its Disparate Treatment of 
Retail Clerks. 


The Board reversed the Trial Examiner’s finding that 
the employer’s denial of the Retail Clerks’ request to 
solicit inside the store constituted a violation of the Act. 
In so doing, the Board again relied on its findings that 
Amalgamated organizers had been innocently hired by La- 
Victor and that the employer did not have specific knowl- 
edge of solicitation by these covert organizers inside the 
store. 


We have already demonstrated that the Board erred in 
these two findings, and its reversal of the Trial Examiner’s 
finding as to disparate treatment of the Retail Clerks is 
similarly erroneous. In any event, we fail to see why, as 
the Board found, the issue of disparate treatment turns on 
the question of who hired the Amalgamated organizers and 
whether the company had specific knowledge of their activi- 
ties inside the store. The record shows that Briehof knew 
that these organizers were employed for the specific pur- 
pose of organizing from within, He knew that his agree- 
ment with Ungar authorized these organizers to solicit on 
company time and property. Under these circumstances, 
the employer’s denial of the Retail Clerks’ three, separate 
requests to solicit inside the store was a discriminatory 
application of one set of rules to Amalgamated and another 
to the Retail Clerks. This is unlawful, disparate treatment. 
NLRB v. Link Belt Co., supra. 


In a futile effort to buttress its incredible decision, the 
Board found that Retail Clerks did not request permission 
to solicit employees until August 18, by which time the 
Amalgamated’s contract had been signed. This finding is 
not supported by the record. On August 7, Lewis requested 
permission to sign employees in the store (JA 18). Again, 
on August 15 Lewis made a similar request. He testified, 
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without contradiction, “Further, that we were requesting 
the right to sign these employees in the store. . .””? (JA 
19-20). The employer’s response to this request was that 
a contract had already been signed with Amalgamated in 
New York, and Lewis was ordered out of the store (JA 
20).%° Thus, the Board’s finding on this issue is simply un- 
supported in fact. 


CONCLUSION 


For the reasons stated herein, the Board’s decision and 
order should be set aside and remanded with appropriate 
instructions requiring the issuance of a suitable remedial 
order. 


Respectfully submitted, 


Rosert Karmen 
33 N. LaSalle Street 
Chicago 2, Illinois 


S. G. Lrepwan 

Tm L. Bornsters 
1741 DeSales Street, N.W. 
Washington 6, D. C. 


Attorneys for Petitioners 
July 30, 1963. 


10 The Board’s treatment of this issue should be contrasted with 
its decision in GEM International, Inc., 137 NLRB No. 144, in 
which the Board found that it was not necessary for a union to 
specifically request permission to solicit inside the store on the same 
basis that the company allegedly allowed solicitation by a rival 
union. The Board ruled that the mere presence of the union rep- 
resentative at the store for the stated reason of organizing was 
tantamount to a request. Further the Board went so far as to hold 
that ‘‘it is at least conjectural that had a specific request been made 
it would have been futile.’’ 
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APPENDIX 


Statutes Involved 


National Labor Relations Act, as amended, 29 USC § sf 
et seq., 61 Stat. 186: 


Section 7. Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own choos- 
ing, and to engage in other concerted activities for the pur- 
pose of collective bargaining or other mutual aid or pro- 
tection, and shall also have the right to refrain from any 
or all of such activities except to the extent that such right 
may be affected by an agreement requiring membership in 
a labor organization as a condition of employment as au- 
thorized in section 8(a) (3). 


Section 8(a). It shall be an unfair labor practice for an 
employer— 


(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7; 


(2) to dominate or interfere with the formation or ad- 
ministration of any labor organization or contribute finan- 
cial or other support to it: Provided, That subject to rules 
and regulations made and published by the Board pursuant 
to section 6, an employer shall not be prohibited from per- 
mitting employees to confer with him during working hours 
without loss of time or pay; 


(3) by discrimination in regard to hire or tenure of em- 
ployment or any term or condition of employment to en- 
courage or discourage membership in any labor organiza- 
tion /Provided, That nothing in this Act, or in any other 

ate of the United States, shall preclude an employer 
fom making an agreement with a labor organization (not 
established, maintained, or assisted by any action defined 
in section 8(a) of this Act as an unfair labor practice) to 
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require as a condition of employment membership therein 
on or after the thirtieth day following the beginning of such 
employment or the effective date of such agreement, which- 
ever is the later, (i) if such labor organization is the rep- 
resentative of the employees as provided in section 9(a), 
in the appropriate collective-bargaining unit covered by 
such agreement when made. ... 


(b) It shall be an unfair labor practice for a labor organ- 
ization or its agents— 


(1) to restrain or coerce (A) employges in the exercise 
of the rights guaranteed in section 7;frrovided, That this 
paragraph shall not impair the righf/of a labor organiza- 
tion to prescribe its own rules with’respect to the acquisi- 
tion or retention of membership therein; or (B) an em- 
ployer in the selection of his representatives for the pur- 
poses of collective bargaining or the adjustment of griev- 
ances; 


(2) to cause or attempt to cause an employer to dis- 


criminate against an employee in violation of subsection 
(a) (3) or to discriminate against an employee with respect 
to whom membership in such organization has been denied 
or terminated on some ground other than his failure to 
tender the periodic dues and the initiation fees uniformly 
required as a condition of acquiring or retaining member- 
ship; 
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that organizers were hired pursuant to agree 


. There is no support in the Record for a finding 
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sisted in their organizing activities 


. There is no support in the Record for a finding 


that RCIA” made a request for organizing op- 
portunities prior to the time ACWA was 
recognized as the representative of a majority 
of the employees of the Employer 


. There is no support in the Record for a finding 
that ACWA organizers would not have at- 
tempted to seek employment with the Em- 
ployer but for any alleged agreement to hire 


The Decision and Order of the National Labor 
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the Intervenors. 
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BRIEF FOR INTERVENORS 


Statement of Questions Presented 


Whether the Board properly found that respondents be- 
low did not violate Section 8(a)(1), (2) and (3) and 
8(b)(1)(A) and (2) of the Act in connection with 

(a) the hiring of three employees, and 
(b) the alleged denial of equal organizing opportuni- 
ties to petitioners. 


Statement of Points 


There Is No Support in the Record for a Finding that 
Organizers Were Hired Pursuant to Agreement. 


There Is No Support in the Record for a Finding that 
ACWA Organizers Were Illegally Assisted in Their Organ- 
izing Activities. 


There Is No Support in the Record for a Finding that 
RCIA Made a Request for Organizing Opportunities Prior 
to the Time ACWA Was Recognized as the Representative 
of a Majority of the Employees of the Employer. 


There Is No Support in the Record for a Finding that 
ACWA Organizers Would Not Have Attempted to Seek 
Employment with the Employer but for Any Alleged 
Agreement to Hire Them. 


The Decision and Order of the National Labor Relations 
Board, Being Supported by Substantial Evidence in the 
Record, Must Be Enforced. 


Summary of Facts 


During the early part of August 1961, three ACWA 
organizers were hired as regular employees by the Employer. 
The agent of the Employer who hired them was not aware 
that they intended to organize for ACWA. For several 
weeks these organizers solicited for membership in ACWA, 
exclusively on break time, lunch time, and other non-working 
hours. In all respects they satisfactorily and fully performed 
all their obligations as employees of the Employer. During 
the same period ACWA had appproximately six other organ- 
izers soliciting membership for the Union exclusively at the 
homes of the employees. As a result of this organizing cam- 


paign, on or about August 15, 1961, based on an independent 
card check certified to by a neutral third party, a local 
Priest, ACWA was shown to represent a majority of the 
employees of the Employer. Accordingly, the Employer 
granted recognition to ACWA as exclusive bargaining agent 
for its employees, pursuant to which recognition, on the next 
day, a collective bargaining agreement was signed contain- 
ing an agency shop clause. 


On several occasions during this period RCIA requested 
the Employer to grant it recognition. RCIA based its 
claim solely on an accretion clause in a collective bargaining 
agreement it had with a sister store some 67 miles distant 
in Fort Wayne. But at no time prior to the aforementioned 
execution of the ACWA collective agreement did RCIA 
request. the opportunity to solicit the employees of the 
Employer for the purpose of organizing these employees. 


These facts are fully supported by the Record in this case. 
To remedy this, Petitioners, in their brief to this Court, have 
created a new Record based almost entirely on the uncor- 
roborated, conflicting, and denied testimony of one Charles 
Breihof, an admitted liar. To further alter the Record of 
this case, Petitioners have thought it necessary in their Brief 
to engage in an unseemly and shocking vilification of the 
National Labor Relations Board and of the Intervenors. 
The bitterness of this scurrilous attack behooves Intervenors 
to set the case in context. 


After ACWA organized the Muncie store in the fashion 
described above, RCIA, thwarted in its attempt to achieve 
over-the-top recognition from the Employer by virtue of the 
accretion clause in the Fort Wayne contract, filed a charge 
with the NLRB to taint ACW4A’s legitimate recognition. An 
investigation was conducted by the NLRB regarding the 
merits of this charge. As part of this investigation Charles 
Breihof submitted the affidavit which is part of the Record 
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as General Counsel’s Exhibit Number 7 (JA 124-133). Based 
on this investigation the charge was about to be dismissed 
by the NLRB. Then suddenly a series of not unrelated 
events took place. 


On September 27, 1961 Breihof sent the following tele- 
gram to ACWA (JA 140): 


“J urgently request you withdraw recognition void 
the contract and request an election in the Muncie 
store from the NLRB on the grounds that evidence 
indicate you did not have a legal majority and because 
Retail Clerks Local Number Ten had a signed and 
valid contract covering the Muncie store.” 


On November 7, 1961 Breihof submitted a new affi- 
davit to the Board, for the first time implicating ACWA 
(JA 134-187). 


Shortly thereafter RCLA was recognized in each of at 


least five stores of the parent company (JA 62-63). 


At no stage in this proceeding did the Employer offer 
any but token opposition. After the hearing before the Trial 
Examiner the Employer offered no opposition whatsoever. 


Thus, for reasons best known to the Employer and RCIA, 
Breihof, commencing on or about September 27, 1961, 
attempted to void the collective bargaining agreement with 
AOWA, not only because the “evidence” indicated that 
ACWA’s majority was not “legal”, but also because the Fort 
Wayne accretion clause was now thought to be sufficient to 
shanghai the Muncie employees into RCIA membership. And 
this was only part of the pattern of the emerging thick 
relationship between RCIA and the Employer. 


One therefore might well dismiss Petitioner’s reference 
to an “unsavory quid pro quo” in ACWA’s relationship with 
the Employer as but a further example of the old saw, honi 
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soit qui mal y pense. Under normal circumstances it would 
not be worthy of reply. But since here it is but part of a 
totally uncalled for and slanderous polemic, submitted under 
the guise of legal argument, the record must be set aright. 
Intervenors invite the Court’s comparison of the RCIA con- 
tract at the Fort Wayne store (JA 99-111) executed after 
an NLRB conducted election (JA 99), well before RCIA’s 
recent infatuation with the Employer, with the ACWA con- 
tract at Muncie (JA 113-123). It will be seen that, if any- 
thing, the ACWA terms and rates are more favorable to the 
employees than are the RCIA terms and rates. 


Summary of Argument 


There are only two questions before the Court under the 
Pre-Hearing Conference Stipulation and Order (JA 5-8) : 
Was there a violation of the Act in connection with the 
hiring of three employees? Was there a violation of the Act 
in connection with the alleged denial of equal organizing 
opportunities to petitioners? 


Petitioners have raised a third question in their Brief 
concerning alleged assistance to ACWA in addition to the 
questions which they previously stipulated were to be brought 
before the Court. Intervenors intend to press the point that 
the Court has no jurisdiction to consider this question, based. 
on the Pre-Hearing Conference Stipulation and Order. 
Against the event that the Court does decide to consider this 
question it has been dealt with below. 


This case revolves about a very fundamental proposition. 
That proposition is that it is decidedly not an unfair labor 
practice per se for a labor organization to secure employment 
of organizers as regular employees. The Record in this case 
does not support a finding that anything more than this 
took place. The Record does not support a finding that 
organizers were hired as a result of prearrangement with the 


Employer. The Record does not support a finding that 
ACWA organizers were given illegal assistance in organiz- 
ing activities. The Record does not support a finding that 
RCIA ever made any request for organizing opportunities 
until after ACWA had been recognized as the legitimate rep- 
resentative of a majority of the employees of the Employer. 


In its original Decision and again on a Petition for Re- 
consideration of its Decision the National Labor Relations 
Board rejected each of these findings. It found instead that 
organizers were not hired as a result of prearrangement with 
the Employer; that ACWA organizers were not given illegal 
assistance in organizing activities; and, that RCIA never 
made a request for organizing opportunities until after 
ACWA had been recognized as the legitimate representative 
of a majority of the employees of the Employer. Each of 
these findings is supported by substantial evidence in the 
Record. The Board’s Decision and Order must therefore be 
enforced. 


In its Brief RCIA asserts that ACWA organizers would 
not have attempted to seek employment were it not for the 
alleged agreement, and thus even though ACWA organizers 
performed their duties as regular employees, even though 
they were not in fact hired pursuant to any alleged agree- 
ment, and even though RCIA made no attempt to organize 
employees during the crucial period, the Board’s Decision 
and Order should be rejected as “naive”. 


The Record does not support a finding that ACWA 
organizers would not have attempted to seek employment 
but for any alleged agreement. Such a finding was im- 
plicitly rejected by the National Labor Relations Board in 
its original Decision. Such a finding was again rejected by 
the Board in its Order Denying Petition for Reconsideration. 
Instead, the Board found that at the time the organizers 
were hired, “the Company was in the process of hiring a large 
complement of employees in connection with the opening of 
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its Muncie store’ (JA 205). RCIA’s ingenious piece of 
sophistry built upon an inference from facts which are not 
supported by the Record, provides no basis for setting aside 
the Board’s Decision and Order. 


ARGUMENT 


I. There is no support in the Record for a finding that 
organizers were hired pursuant to agreement. 


The Record does not support a finding that the Employer 
agreed to grant preferential hiring treatment to ACWA 
organizers. By law it could not discriminate against them in 
this regard, as in fact it is presently threatening to do 
(JA 124). 

The fact that such an agreement was never carried out 
is persuasive evidence that it never existed. The only evi- 
dence to support it is the uncorroborated testimony of 
Breihof, denied in part by Marsella (JA 97), which testi- 
mony must be weighed in the light of the Employer's present 
pact with RCIA. Such an agreement was never confided to 
the man who did the hiring for the Employer, La Victor, 
the only man who would be in a position to effectuate it 
(JA 136). 


But even accepting the improbable fact of such an agree- 
ment, there is no violation of the Act since the substantially 
undisputed evidence on the Record shows that no such agree- 
ment was ever effectuated. ACWA organizers were hired 
exactly the same way all employees were. 

It is perfectly clear that mere intent to violate the Act is 
not enough to constitute an unfair labor practice. B. M. 
Reeves Co., Inc., 128 NLRB 320. The language of the Board 
there is appropriate here. 

“Assuming that the evidence established Respond- 
ent’s intent, as found by the Trial Examiner, we be- 
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lieve that a proven element of intent does not operate 
to convert the described conduct of Respondent * * * 
otherwise lawful, into an unfair labor practice.” (321) 


Petitioners’ attempt to distinguish Reeves is patently 
specious. As RCIA points out, in Reeves it was alleged that 
the company prematurely extended its contract with an in- 
cumbent union with the intent to forestall the organizational 
campaign of a rival union. The Board found that under the 
circumstances the company was entitled to contract with the 
incumbent union and that even if it did so for the purpose 
of forestalling the rival union’s campaign its intent in this 
regard would not convert its otherwise lawful conduct into 
an unfair labor practice. In fact the Board said that “the 
element of intent or motive in such situations is imma- 
terial” (322) [Emphasis supplied]. 


The Reeves decision is firmly rooted in the administrative 
gloss which the NLRB has properly drawn from the bare 
words of the Act. As the Board pointed out in Northeastern 
Engineering, Inc., 112 NLRB 748, 744: 


“It is well established that the test of interference, 
restraint and coercion does not turn on the Respond- 
ent’s motive, but rather on whether the Respondent 
engaged in conduct which tended to interfere with the 
free exercise of employee rights under Section 7 of 
the Act.” 


Cf. International Ladies Garment Workers’ Union 
v. NLRB, 366 U. S. 731, 739 (1961). 


Thus contrary to the complete non sequitur put forward 
by RCIA as an interpolation on the Reeves rationale, it is 
perfectly clear that even if there was an intent on the part of 
some company official to violate the Act in the method of 
hiring organizers, no violation of the Act can be made out 
because the actual hiring of the organizers here was in no 
way illegal. 
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Based on the substantially uncontroverted testimony of 
three witnesses, Breihof, Ice and Denham, the hiring was 
totally unrelated to any alleged agreement to hire. The only 
possible obligation of the Employer under the circumstances, 
since he clearly could not discharge Union organizers because 
they were organizers, would be to afford rival organizers a 
similar opportunity to organize, since they could not be 
hired because they were organizers. But this obligation 
arises only if a request for such opportunity is made by a 
rival labor organization. As will appear clearly below, no 
such request was made by RCIA here. 


Norma Howard. Breihof, who was allegedly in charge 
of the store, is on record that Howard was hired “acci- 
dentally” (JA 135). He did not know, he says, that she 
had applied for employment or, in fact, that she had been 
hired until he later looked through the employee cards (JA 
185). In his testimony before the Trial Examiner Breihof 
testified that he did not hire Norma Howard and that he 


only found out she was hired after the fact (JA 56). He 
further testified that he had not directed the store manager 
to hire her (JA 56). 


Ice and Denham. Ice’s testimony before the Trial Exam- 
iner, corroborated by Denham (JA 90), revealed the follow- 
ing: On the morning of the day they were hired, Ice and 
Denham went to the store. When they arrived they asked 
to find out who was in charge of hiring. They were told by 
the “girls” to see La Victor. They approached La Victor 
who knew nothing of any agreement (JA 136) and asked 
him for a job. He said there was no hiring at that time. 
They left. On the advice of Bates they returned to the store 
in the afternoon, again approached La Victor, and were 
hired (JA 79-81). Bates testified that she had advised them 
to return in the afternoon. Howard, she said, had called 
her to say that merchandise arrived at the store and that 
they might, therefore, be hired (JA 96-97). Ice testified that 
other girls were in fact hired in the afternoon (JA 81). 
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At no time during that day did they speak with Breihof 
(JA 79, 87,94). At no time before they were hired did they 
give their names to La Victor (JA 80-81, 94). 


The fact is, they attempted to hide their identities as 
Union organizers (JA 85, 92) in order to be hired (JA 88, 
95). 


Breihof’s testimony on this question is substantially cor- 
roborative of Ice and Denham. He states that La Victor, 
who hired them, knew nothing of any agreement and that 
they were hired “without any word” from Breihof (JA 135). 
He further testified that he personally hired or fired no one 
at the store during July and August (JA 60-61), and that 
La Victor hired Ice and Denham (JA 58). In view of all 
this, Breihof’s statement that “I hired them” (JA 33) is a 
patent fabrication and indicates clearly the man’s state of 
mind. 


Breihof’s testimony that Ice and Denham came up to him 


on the morning they were hired and introduced themselves, 
if believable, is insignificant. He did not hire them. La 
Victor, who hired them “without any word” from Breihof, 
knew nothing of any agreement. 


Equally important, it must be recalled that Breihof 
coupled his testimony about meeting Ice and Denham with 
his statement that they were hired the same morning (JA 57- 
58). Thus to credit his testimony, the Court must strike out 
all the testimony of Ice and Denham that the girls were hired 
in the afternoon (JA 79-81, 89-90)._ But even if the Court 
considers this to be faulty recollection why, if as Breihof tes- 
tified he spoke to them in the morning (JA 58), were they not 
hired until the afternoon? In this connection, why is it that 
Breihof was unable or unwilling to point out Ice and Denham 
at the hearing (JA 58)? 


*On this conflict the Trial Examiner made no credibility find- 
ing. Nor did he on any of the other conflicts in the testimony. 


11 


Again and again Breihof’s testimony raises the question, 
why is a man who was allegedly employed by the Employer, 
and who has shown no hostility to it, prepared at every turn 
to frame his testimony against it? In the light of the 
Employer’s approach to this case, in the light, that is, of its 
demonstrated favoritism for RCIA, the answer is clear. To 
damn the Employer here, and thereby to damn ACWA, is 
to aid the Employer in its current love match with RCIA. 


In any event, Ice and Denham were not hired pursuant 
to any agreement. Breihof’s statement, therefore, that if 
they “were having any trouble, I would have seen to it that 
they were hired” (JA 135-136) is, for the purpose of this 
proceeding, totally meaningless, even if believable. Not even 
the complaint charges ACWA with actions that might have 
happened. The only question here is whether management 
in fact gave ACWA such aid in organizing the employees 
that ACWA’s undisputed majority can be considered coerced. 


IJ. There is no support in the Record for a finding 
that ACWA organizers were illegally assisted in 
their organizing activities. 


There is no credible evidence on the record that ACWA 
organizers were illegally “assisted” in solicitation by the 
Employer. Although Breihof said he was aware ACWA was 
seeking to organize the store (JA 35), he knew of no solicit- 
ing on Company time (JA 57) and he personally had cau- 
tioned the store supervisors to remain neutral (JA 136). 


He admitted further that when one of the girls in the 
store told La Victor of a planned union dinner after work- 
ing hours, La Victor told her “she was free to attend or not 
to attend, the Company had union stores and non-union 
stores. It didn’t make any difference to him” (JA 34). 
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He admitted, further, that Howard performed her regular 
job satisfactorily, that he did not see her sign up employees 
during working time, that he had no knowledge of any super- 
visor telling him that she solicited during working hours, 
that he did not see Ice or Denham soliciting during work- 
ing hours, and that no supervisors reported to him that they 
had seen them so soliciting (JA 56-57). At one point an 
offer of proof was tendered by ACWA that “if this witness 
were permitted to testify he would testify to the effect that 
Mrs. Howard and the other employees supposedly planted 
in the store performed their job as any regular employee” 
(JA 61). 


Butler, a former employee of Miracle Mart of Muncie, 
Inc. was called by the Counsel for the General Counsel. Her 
testimony was wandering and inconclusive. She testified 
that Howard gave her a card to sign, that she did not remem- 
ber where, that it might have been at the counter or in the 
lounge, that if it had been in the lounge she would have been 
at her break time, that wherever it was she did not know 
whether Howard was on her break, and that she could not 
even remember about which union it was that Howard 
approached her (JA 69-71). 


Employee Perry testified that she was signed by Howard 
after working hours (JA 72). Perry’s testimony that 
Howard “was in the lounge more than she was on the job” 
(JA 73), that she “was in the lounge and there were cards 
on the table and she was just sitting back there” (JA 73) is 
sheer fabrication at worst and gross exaggeration at best. 
On direct examination Perry testified that she went into the 
lounge periodically on La Victor’s instructions to see “if any- 
one was in the lounge or at the coke machine and they should 
be working” (JA 73). Yet, when asked whether she had 
ever reported to La Victor that “any of these women were 
spending an unusual amount of time in the lounge?” she 
answered, “Well, I am not sure. I think I mentioned one 
time about it but I couldn’t say for sure” (JA 74). 
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It seems clear that Perry did not report her observations 
to La Victor because these observations were never made. 


Breihof, it will be remembered, testified that he had never 
heard of soliciting during working hours. 


Under cross-examination Perry began to reverse field. 
She testified that although she went by the lounge six or 
seven times a day, she only saw Howard there two or three 
times a day (JA 77). 


Even if totally credible, Perry’s testimony shows nothing. 
Every employee was permitted two lounge breaks a day (JA 
73). 


Moreover, Breihof’s uncontradicted testimony that How- 
ard performed her regular job satisfactorily (JA 56-57), com- 
pletely belies that she spent an inordinate amount of time 
in the lounge. Further, there is absolutely no testimony 
that Howard was seen soliciting anyone there. At the very 
most, “sometimes”, “maybe” there were one or two persons 


seen in the lounge with her (JA 77). 


In any event, even if Howard was soliciting cards on her 
break time, and there is no evidence in the Record that she 
was, management, presumptively had no right to interfere. 
See Anderson-Rooney Operating Co., 134 NLEB No. 136; 
Ford Motor Co., 181 NLRB No. 174; The Bendiae Corp., 
131 NLRB No. 89, enf. 299 F. 2d 308 (6 Cir. 1962); and 
Midwestern Instruments, Inc., 131 NLRB No. 127. 


Moreover, there is no solid evidence in the Record that 
a no-sclicitation rule covering selling areas during work time, 
much less non-selling areas during the employees own time, 
was in force and known to the employees (JA 34-36, 61, 
136). Breihof himself said in his November 7 affidavit (JA 
136) that “No announcement” of the alleged rule “is usually 
made.” Unless such a rule was in force and known to the 
employees Howard’s alleged soliciting in the lounge was not 
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even arguably subject to interference by management. Ander- 
son-Rooney Operating Co., supra. 


But whatever Perry may have seen, since she was not a 
supervisor (JA 75) her knowledge was not attributable to 
management. And management knew nothing of solicitation 
on Company time. Breihof said so at the hearing (JA 57). 
In his November 7 affidavit he said that La Victor was 
probably not aware of any Union activity in the store (JA 
136-137). His suggestion that he was aware of Union activity 
(JA 35), in view of his later testimony that he was not (JA 
57), may be attributed either to wishful thinking or to the 
fact that there was a substantial amount of organizing 
activity in progress outside the store in the evenings, both 
at a Union dinner (JA 34, 72, 82) and at the homes of the 
employees (JA 68). Marsella testified that there were six 
or seven organizers soliciting exclusively at the homes of 
the employees (JA 68). 


How there could have been any organizing activity in 
progress with which management could legitimately inter- 
fere is beyond comprehension. Breihof said he knew of none 
(JA 57). He further testified that although all supervisors 
were instructed to report ACWA activity to him (JA 35-36) 
none of them did (JA 57, 136). Management non-interfer- 
ence with organizing activity with which by law it could not 
interfere is certainly not illegal assistance. Breihof’s uncor- 
roborated statement that he failed to take any “action” 
because of employee “inquiries” (JA 186), adds nothing. 
What inquiries? By whom? When made? What action 
ordinarily would have been taken? An unfair labor prac- 
tice cannot be founded on such an empty assertion. 


Nor is the remainder of Perry’s testimony helpful to 
RCIA. She said that Ice and Denham spoke to her two or 
three times in the lounge or the rest room (JA 72-78, 74). 
Howard, she said, approached her once in her working area, 
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the courtesy desk (JA 73, 74-75). She admitted that when 
Howard approached her the counters were not up, the store 
was not opened, Howard’s work area was only 10 feet from 
her own, and Howard may have come by merely to pick up 
her purse, since all of the “girls” kept them at Perry’s desk 
(JA 74-7). 


Ice testified that she solicited only at the Union dinner, 
at lunch, on her way to work, on her break, and after she 
had punched out (JA 81-82). She testified that she did not 
talk to employees about the Union during working hours 
(JA 84). 


Denham corroborated Ice generally (JA 90). She testi- 
fied that she did not sign anyone during working time (JA 
90), and that the arrangements made for a lunch at which 
organizing activities took place were made in an informal, 
normal manner, unrelated to such activity (JA 91-92). 


There is no evidence on the record that Howard was 
given special treatment, as alleged by RCIA. There is unre- 
butted evidence that she was not. Breihof stated that near 
August 3, Thursday, he was planning a temporary lay-off. 
He says, “I told La Victor that I didn’t want Howard laid 
off, that I wanted her transferred to the housewares depart- 
ment. I also made arrangement to keep some of the other 
girls, but mentioned Howard specifically by name * * *” 
(JA 135, 31-32). 


Even if the Court believes that Breihof gave such in- 
structions there is absolutely no evidence that they were 
carried out. Breihof himself testified that he did not know 
whether they were carried out (JA 56). Ice and Bates said 
they were not. 


The layoff took place the week of Monday, July 31 (JA 
31-82). Ice testified that Howard told her she was out of 
work that week on Friday, August 4 (JA 83). She said 
she was with Howard on August 5th and 6th, Saturday and 
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Sunday (JA 88, 88), and that Howard was not working on 
those days (JA 83). 


Bates testified that Howard was laid off from August 3 
to August 6. She said she knew because she was with 
Howard on those days (JA 95-96). 


The record clearly shows that no improper privileges were 
accorded ACW.A. Mere acquiescence in union activity does 
not constitute assistance. Wayside Press, Inc. v. NLRB, 
206 F. 2d 862 (9 Cir. 1953). Nor do de minimis helpful acts 
constitute assistance. Crompton-Shenandoah Co., 135 NLRB 
No. 79; Signal Oil & Gas Co., 131 NLRB No. 175. It is 
also clear that an employer may properly accord somewhat 
greater privileges to employee organizers than he must ac- 
cord to non-employee organizers. As the Court said in NLRB 
y. Babcock & Wilcor Co., 351 U. S. 105, 113 (1956) : 


“No restriction may be placed on employees’ right 
to discuss self-organization among themselves, unless 
the employer can demonstrate that a restriction is 
necessary to maintain production or discipline * * * 
But no such obligation is owed nonemployee organi- 
zers.”” 


See to the same effect NLRB v. Cranston Print Works 
Co., 258 F. 2d 206 (4 Cir. 1958). 


Ill. There is no support in the Record for a finding 
that RCIA made a request for organizing oppor- 
tunities prior to the time ACWA was recognized 
as the representative of a majority of the employees 
of the Employer. 


There was no illegal assistance given by the Employer to 
ACWA organizers. Nor, since RCIA during the crucial 
period sought only illegal recognition, and not the oppor- 
tunity for such legitimate organizing techniques as were em- 
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ployed by ACWA, is there any basis for a finding of dis- 
parate treatment. In order to substantiate “coercion” by 
virtue of disparate treatment it must be shown that organiza- 
tional opportunities equal to those available to ACWA were 
requested by RCIA and denied to them. Jolog Sportswear, 
Inc., 128 NLEB 886, rev. dism’d 290 F. 2d 799 (4 Cir. 1961), 
Syracuse Color Press, Inc., 103 NLRB 377, 390, enf. 209 F. 
2d 596 (2 Cir. 1954). 


At least one Court of Appeals has held that this request 
must be in haec verba. Gem International, Inc. v. NIRB, 
— F. 2d —, 538 LRRM 2929 (8 Cir. 1963) .? 


In any event, there is no showing here that any organiza- 
tional opportunities were requested by RCIA during the 
crucial] period. Nor is there any showing that RCIA intended 
to attempt to organize these employees in a legitimate fash- 
ion. All RCIA sought was recognition from the employer 
over the heads of the employees, the most pernicious type of 
assistance. 


Although RCIA allegedly knew ACWA “was working in 
the store” (JA 19) there was never any request by RCIA 
for permission to solicit employees. From beginning to end 
RCIA sought only compulsory organization of the employees 
in the store by an unauthorized grant of recognition from 
the Employer. RCIA based its “right” to recognition on a 
questionable accretion clause in an RCIA contract with a 
sister store in Fort Wayne.* The Trial Examiner also noted 


27In Gem RCIA argued successfully that even an expressed 
intent on the part of another union to organize employees in a store 
where RCIA non-employee organizers were organizing on its behalf 
was not a sufficient request for equal organizing opportunities. 

3In Masters-Lake Success, Inc., 124 NLRB 580, mod’d. 287 F. 
2d 35 (2 Cir. 1951), the Trial Examiner, affirmed by the Board, 
held accretion to be improper on facts almost identical to the ones 
here (124 NLRB at 592). 
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that RCIA sought illegal assistance from the Employer (JA 
178). Even as late as September 27, 1961, the date Breihof 
sent a telegram to ACWA urging recission of the contract 
on the grounds that “Retail Clerks Local Number Ten had 
a signed and valid contract covering the Muncie store” (JA 
140), it was clear that it was recognition based on Employer 
fiat, not employee free choice, that was sought by RCIA. 
Whether or not the “signing” asked for by the RCIA was 
for check-off purposes or for other contract purposes, it was 
certainly not for purposes of organization. RCIA complains 
of legitimate organizing techniques by ACWA at a time 
when RCIA was seeking to organize the store by decree of 
the Employer. 


The contract on which RCIA based its right to organize 
the Muncie store (JA 99-111) is dated November 10, 1960, 
fully nine months before Muncie opened, and is between 
Local 10 of RCIA and the Fort Wayne Miracle Mart store. 
The clause of the contract on which RCIA’s “rights” at 


Muncie were allegedly based (JA 99) was the following: 


“This agreement and the terms and conditions there- 
of shall apply to employees presently employed and 
those employees hired in the future in stores now or 
hereafter owned and/or operated by the Employer in 
the 65 mile area of Fort Wayne, Indiana.” 


Prior to the signing of the final contract between ACWA 
and the Employer, RCIA allegedly communicated with the 
Employer five times. On not one of these occasions did RCIA 
seek the right to solicit the employees. On each occasion 
RCIA’s only interest was in enforcing the terms of the Fort 
Wayne contract and thereby coercing recognition of RCIA as 
the bargaining agent at Muncie. On not one occasion did 
RCIA seek permission to give the employees an opportunity 
to listen to any arguments in favor of joining RCIA, On 
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not one occasion did RCIA seek to implement the employees’ 
opportunity for the exercise of their free choice. 


1. Meeting with Burns, July 24, 1961. Burns is the at- 
torney who signed the Fort Wayne contract on behalf of the 
Employer. Lewis, who was at the time Secretary-Treasurer 
for the RCIA Local 1441 (JA 11-12), testified at the hearing 
that he met Burns in Detroit on July 24, 1961 (JA 13). Part 
of the purpose for that meeting was the resolution of a 
problem arising under the Fort Wayne contract (JA 14). 
During the course of the meeting, the Muncie store was 
discussed (JA 14). Burns is said to have told Lewis that 
the Fort Wayne contract covered Muncie (JA 14, 21), that 
he would call the “officials” of the Company (JA 14, 22) 
and that Lewis was to return to Muncie and get in touch 
with these officials (JA 14). On cross-examination Lewis 
stated that these officials were to get in touch with him 
(JA 22). In his affidavit (JA 138) Lewis implied that the 
application of the Fort Wayne contract to Muncie was the 
sole reason for his going to see Burns. He said, 


“On or about July 24, 1961 * * * Lykens * * * 
informed me that he had scheduled a meeting with 
** * Burns * * * to discuss some problem involving 
the insurance provision of the contract that Local 10 
has with Miracle Mart covering the employees in its 
Fort Wayne store, and asked if I would come along. 
Since it is our opinion that the Fort Wayne contract 
covers the Muncie store, and I was very much con- 
cerned with the Muncie operation, I agreed to accom- 
pany him.” 


2. Call to Breihof. During his testimony at the hearing 
Lewis said that on August 4, 1961, 


“# * * T came back to Muncie and I called Mr. 
Breihof, I believe it was, supervisor, and notified him 
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of Mr. Burns’ position, what he had informed me. And 
Mr. Breihof referred me to the I believe it was the 
president, Irving Bernstein, of Miracle Mart, and sug- 
gested I get in touch with him.” (JA 14-15) 


On cross examination Lewis said, 


“J called Mr. Breihof to inform him of the meeting 
we had with Mr. Burns and what took place there, 
requesting what type of operation we would use to 
fulfill that agreement * * * [I]n my conversation with 
Mr. Burns he informed me that he would contact com- 
pany officials and they would get in touch with me and 
up to that time there had been nobody who contacted 
me and at that point I contacted Mr. Breihof and dis- 
cussed the matter with him.” (JA 22) (Emphasis 
supplied. ) 


He testified further, 


“Tf I recall, I did tell him [Breihof] that we requested 
the right to go in and sign the employees as the store 
opened * * * At that point I was of the understanding 
that the Fort Wayne contract covered the store.” (JA 
22-23) 


In this light, Breihof’s self-conscious and contradictory 
testimony regarding the substance of this call (JA 33-34, 
42-43, 58-60, 125-126) is deserving of little consideration. 


3. Lewis Letter to Irving Bernstein of August 8, 1961. 


The letter (JA 112) speaks for itself. It reads, in rele- 
vant part, as follows: 


“J am writing to you in regard to the opening of your 
new store in Muncie, Indiana. 


“It is my understanding that this store will come 
under the contract that we have in Fort Wayne, Ind. 
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between your company and the Retail Clerks Union 
Local #10. 


“J met with Mr. Lawrence Burns, Attorney who nego- 
tiated the above contract with representatives of our 
organization, he stated in this meeting with me that 
the Muncie, Indiana store is covered by this contract. 


“In a telephone conversation yesterday with Mr. Brei- 
hof he suggested that I write to you in reference to 
this store. We are ready to sign the employees and 
would very much appreciate your assistance in the 
procedure that would be the most cooperative to your 
operation. 

“Please have Mr. Breihof of your local management 
in Muncie, Indiana contact me or Mr. Earl Ruther- 
ford * * * in order that we may immediately start 
signing these employees.” 


Again, the entire emphasis is on “signing” the employees 
pursuant to the Fort Wayne contract. 


4, Alleged meeting with La Victor on August 7. At the 
hearing Lewis testified that he met with La Victor, the Man- 
ager of the Muncie store, on August 7, 1961, the day before 
he sent the letter described above (JA 18). He said, 


«* * * T went in the store and contacted Mr. La 
Victor and introduced myself and Mr. Rutherford as 
representing the Retail Clerks Union, informed him 
of my conversation with Mr. Burns * * * and requested 
permission to sign the employees. And at that point 
he informed me that he hadn’t received any word from 
the company officials or Mr. Burns and until he heard 
something that he wouldn’t be able to allow us to 
talk to the employees.” (JA 18) 
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That such a meeting actually took place is incredible. 
In his letter to Bernstein of the next day Lewis mentioned 
nothing about it (JA 112). In his affidavit Lewis mentioned 
nothing about it (JA 138-139). Breihof did not “recall” La 
Victor mentioning such a meeting (JA 60), although all 
supervisors were to report any union activity to him (JA 35- 
36). Moreover, Lewis made no mention of it in his alleged 
conversation with Bernard Bernstein on August 15 (JA 19- 
20). The testimony is a transparent fabrication molded to 
meet the obvious defect in the complaining party’s case, 
namely, that there was no request for organizing privileges. 
Moreover, the fact that this is the only possible instance 
where Lewis even came close to timely requesting solicitation 
rights underscores its obvious lack of credibility. 


But even if the Court can believe that the meeting did 
take place, the request to “sign” the employees does not help 
RCIA. Taken in context with all the other communications 
between RCIA and the Employer, the request seeks merely 
to sign on all members pursuant to recognition under the 
Fort Wayne contract. It would be straining the words beyond 
all reason, in view of the other evidence, to make them mean 
that RCIA wanted to come in to solicit on an equal basis 
with ACWA. 


5. Meeting of August 15, 1961. Lewis testified that at 
this meeting he told Bernard Bernstein about the Fort 
Wayne contract and requested the right to “sign” the 
employees (JA 19-20). Again, the request is plainly to 
sign up employees as members of a Union recognized as their 
representative by virtue of the Fort Wayne contract alone. 
Again, only sleight of hand could convert Bernstein’s alleged 
refusal “to let us talk to the employees” (JA 20) into a 
refusal of solicitation rights. 


But even such legerdemain would not be enough. The 
record is clear that the Employer recognized ACWA as the 
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majority representative on August 15, 1961 on the basis of 
an independent card check (JA 36-37, 137). In order for 
the alleged disparate treatment to constitute coercion it must 
be shown that the card check and recognition took place after 
the alleged request for solicitation rights was made. There 
ig no showing that RCIA made any request before the card 
check and recognition took place. The General Counsel 
carried the burden of proof on this point. Since no proof 
was offered it must be assumed that the alleged request took 
place, if it ever took place, after the card check and recog- 
nition. It thus came too late to convert the previously 
“uncoerced” majority into a “coerced” majority.‘ 


The meeting that allegedly took place on August 18, 1961 
(JA 20) was also too late to create rights in the RCIA. By 
that time the contract had been signed (JA 113). But that 
meeting is nevertheless extremely significant. It shows 
clearly that when RCIA wanted to ask for solicitation rights 
it knew how to do it. Lewis testified that on August 18 he 
was refused access to the store (JA 20). He testified that 
he said to Bernard Bernstein, 


«“* * * under the circumstances with another union 
actively engaged in organization within the store * * * 
we would have to demand the same right, we intended 
to talk to the employees and if he wanted us out he 
would just have to have us put out” (JA 20). 
(Emphasis supplied.) 


He testified that he stayed and spoke to some employees 
for about an hour, that he was put out and that in the eve- 
ning he hand-billed the store (JA 20-21). 


‘There is no allegation here that RCIA’s request for exten- 
sion of the Fort Wayne contract constituted a “real question” of 
representation. The General Counsel seems to have conceded this 
(JA 17). 
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IV. There is no support in the Record for a finding 
that ACWA organizers would not have attempted 
to seek employment with the Employer but for 
any alleged agreement to hire them. 


The Record is barren of any evidence that ACWA organ- 
izers would not have applied for jobs with the Employer but 
for any alleged agreement to hire them. 


The Board charged that one of the organizers, Norma 
Howard, was an organizer from July 26, 1961 to August 18, 
1961 (JA 147). This was admitted (JA 166). Thus, 
Howard was in Muncie long before the alleged agreement 
to hire her was supposedly made on August 1. 


Nor is there any evidence other than the possibility of 
a coincidence of dates that Ice and Denham arranged to go 
to Muncie after August 1. In fact Denham testified that she 
made plans to go about a week before her arrival (JA 90). 
She arrived in Muncie on August 4 (JA 78-79) a mere three 
days after August 1. 


In any event there is not one piece of evidence in the 
Record that any of the organizers applied for employment in 
reliance on any agreement. 


In its Petition for Reconsideration RCIA specifically 
directed the Board's attention to the argument it now raises 
in this regard. (JA 199-200). By denying this Petition the 
Board rejected this contention. The Court cannot find that 
the Board’s decision in this regard must be set aside. To 
do so would be to credit conjecture. coincidence and a double- 
decked inference from the testimony of an admitted liar, 
whose expressed intent prior to these proceedings was to void 
ACWA’s legitimate recognition, above the Board’s expert 
finding. No court in the land could have made the finding 
RCIA seeks even were it to consider the case de novo and 


25 


even despite the fact that throughout this proceeding the 
burden was upon RCIA and the General Counsel to sustain 
it. But here the fact remains that RCIA and the General 
Counsel did, unsuccessfully, bear the burden on this point. 
And, it goes without saying, the Board’s decision here does 
carry great weight. 


As the Board pointed out, at the time these girls were 
hired “the Company was in the process of hiring a large 
complement of employees in connection with the opening of 
its Muncie store” (JA 205). As was pointed out by ACWA 
in opposition to RCIA’s Petitioner for Reconsideration, the 
Board could take notice of the fact that the only “qualifica- 
tions” relevant in this situation were that the applicants be 
women in apparent good health. Drawing on its expertise 
in the field of labor relations, and particularly in the area of 
labor relations in discount retail stores, the Board could and 
did properly conclude that large numbers of people were 
being hired and that the qualifications for the job were 
minimal. Thus there was nothing unusual in deciding on 
the employment of organizers as a method of organizing 
strategy in such a situation even though there be no assur- 
ance that they would be hired. As the pace of an opening 
increases virtually anyone applying for a job is hired in 
order to get the store in shape for its first day open to the 
public. The testimony of Ice and Denham, referred to above, 
regarding the way in which they were hired, fully supports 
this. La Victor, who admittedly knew nothing of any agree- 
ment to hire, hired these girls with very little inquiry as to 
their experience (JA 86-87, 94) simply because more stock 
was coming in and he needed help. 
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V. The Decision and Order of the National Labor 
Relations Board, being supported by substantial 
evidence in the Record, must be enforced. 


This Court needs no elaborate elucidation of its duty on 
review of a decision of the NLRB. However, several points 
should be made with respect to the nature of this proceeding. 


This case was actively pressed against ACWA by the 
General Counsel of the Board, assisted at the Hearing by 
counsel for RCIA. Although the Employer was a Respond- 
ent with ACWA, the Employer, because of its infatuation 
with RCLA, based in part on its relationship with RCIA in 
at least nine stores (JA 43-44, 62-63) offered virtually no 
defense at any point of these proceedings. 


This case is one where the Board itself has found that 
its General Counsel did not sustain his burden of proof with 
respect to the allegations of the complaint herein. While a 
different standard of review may not be applicable here than 
in a case where the Board sustains a complaint, the Court 
may take notice that the whole thrust of the history behind 
expanded review of Board decisions was directed at the 
latter, as distinct from the former, instance. 


On the basis of a complete reading of the Record in this 
case the Board has twice concluded that there is no merit to 
the allegations of the complaint herein. This conclusion is 
substantially supported by the Record. 


27 


CONCLUSION 


For the reasons stated herein, the Board’s Decision 


and Order should be affirmed. 
Respectfully submitted, 


JACOB SHEINKMAN, 
JEFFREY ALBERT, 
15 Union Square, 
New York 3, New York, 


Attorneys for Intervenors. 
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INTERVENORS’ PETITION FOR REHEARING OR 
REHEARING EN BANC 


On December 12, 1963 a panel of this Court issued its 
decision in the above captioned matter. By Order of the 
Chief Judge Intervenors were granted to January 13, 1964 
for the filing of a petition for rehearing or rehearing en banc. 


Intervenors, Amalgamated Clothing Workers of America, 
AFL-CIO, Central States Joint Board, Amalgamated Cloth- 
ing Workers of America, AFL-CIO, and Kentuckiana Joint 
Board, Amalgamated Clothing Workers of America, AFL- 
CIO, hereby petition the Court for rehearing or rehearing 
en banc on the above-captioned matter for the following 
reasons, to wit: 


I. Intervenors respectfully submit that the Court erred 
in remanding the case to the NLRB for the taking 
of additional testimony with respect to the existence 
of a conspiracy to violate the Act. 


While Intervenors concede that there is not sufficient evi- 
dence in the record to establish that such a conspiracy did 
exist, this alone is not sufficient ground to remand for the 
taking of additional evidence on this point. 


No one, not the General Counsel, not the NLRB itself, 
not the Petitioners and not the Intervenors ever urged at any 
point in this proceeding that the hearing should be reopened 
for the purpose of taking additional testimony on this point. 
Petitioners themselves referred to the “full hearing” held 
in this matter in their Petition for Review (JA 4). Nor 
even if any party had urged such a procedure would it have 
been appropriate here. The Statute is explicit: 


“Tf either party shall apply to the Court for leave to 
adduce additional evidence and shall show to the satis- 
faction of the court that such additional evidence is 
material and that there were reasonable grounds for 
the failure to adduce such evidence in the hearing be- 
fore the Board, its member, agent or agency, the court 
may order such additional evidence to be taken before 
the Board, its member, agent or agency, and to be 
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made a part of the record.” 29 U.S. C.160(e). (Em- 
phasis supplied) .* 


While there is no question but that the Court has a 
measure of discretion with respect to remand, its discretion 
must be guided by the statutory mandate. Southport Petro- 
leum Company v. NLRB, 315 U. S. 100 (1942) ; NLRB v. 
Fournier, 182 F. 2d 621 (2 Cir. 1950). Here there was no 
showing made by any party that there were reasonable 
grounds for the failure to adduce the testimony sought by 
the Remand, nor could there have been. Nor did the Court 
itself give any indication that such reasonable grounds 
existed. 


The question of whether or not a conspiracy existed was 
actively contested at the Hearing before the Trial Examiner 
and was fully briefed by the parties first to the Trial Ex- 
aminer, then to a panel of the NLRB, then to the full NLRB 
on Petitioner’s motion for reconsideration of the NLRB de- 
cision, and then before this Court. In fact, on the basis of 
the record made before him, the Trial Examiner, erroneously, 
found that a conspiracy had been made out. Finally, the 
alleged connection of LaVictor and Ungar to the events in- 
volved here was well known to all parties throughout the 
proceedings, both individuals being named in the complaint 
(JA 147-148) in General Counsel’s Exhibit No. 8 (JA 184- 
137) and in various other portions of the Record. 


Furthermore, Intervenors respectfully suggest, the Order 
of this Court would seem to be fraught with constitutional 
and procedural difficulties. 


Had the NLRB found that a conspiracy existed but there 
was no violation of the Act, because such conspiracy was not 
effectuated, this Court’s decision indicates that the NLRB 


1 This provision is made applicable to this proceeding by virtue 
of 29 U. S.C. 160(f) 
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would have been ordered to find a violation. At this junc- 
ture Intervenors would not have been permitted to reopen 
the Hearing for the purpose of presenting the rebuttal testi- 
mony of Ungar. Yet, where upon the record no conspiracy 
has been made out, the Court is permitting, in fact command- 
ing, the NLRB to retry its case. The Board, having failed 
to prove its case the first time around, is being told, in effect, 
go back and try again. While Double Jeopardy may not 
apply foresquare to administrative adjudications, the Court’s 
mandate here would seem to lie dangerously close to the 
Plimsoll Line of Due Process. 


In addition, a procedural donnybrook seems to be fore- 
cast by this Court’s remand. The case is sent back “for the 
taking of the testimony of Ungar and LaVictor, together 
with any other testimony which may assist the Board in 
determining whether or not a conspiracy to violate the sec- 
tions of the Act in suit did in fact exist.” What if Peti- 
tioners and the General Counsel feel now, as they apparently 


did at the Hearing, that the testimony of Ungar or LaVictor 
might weaken their case? Must these witnesses be called 
nevertheless? If so, by whom? Moreover, since the allega- 
tions with respect to the alleged conspiracy are inseparable 
from the other allegations of the complaint, must the evi- 
dence with respect to these allegations be heard again? May 
it be so heard? May not the parties have an opportunity to 
cross-examine other witnesses who appeared at the original 
hearing on the basis of whatever testimony may be elicited 
from whatever new witnesses appear? Must the case be 
heard before the original Trial Examiner? Compare NLRB 
vy. Burns & Gillespie, 238 F. 2d 508 (8 Cir. 1956). If it is 
to be heard before the original Trial] Examiner are Inter- 
venors being accorded procedural Due Process in view of 
his original, erroneous, determination that the existing 
record warranted a finding of conspiracy? In view of the 
Court’s determination that the only issue to be resolved is 
the existence of a conspiracy, of what relevance will be the 


testimony of LaVictor? Nobody alleges that he had any- 
thing to do with the formulation of the alleged conspiracy. 
Does the Court intend for the issues surrounding the ques- 
tion whether the conspiracy was effecuated to be resolved 
through his testimony? If so, is this issue also to be recon- 
sidered by the NLRB? 


Constitutional, statutory and procedural considerations 
alike suggest that a remand for the taking of additional evi- 
dence as formulated by the Court, is improper on the facts 
of this case. 


II. Intervenors respectfully submit that the Court erred 
in considering the question whether a violation of 
the Act could be made out even if the alleged con- 
spiracy was not effectuated. 


The Complaint in this matter does not allege any vio- 
lation with respect to the claimed conspiracy distinct from 
the effectuation of that conspiracy. Nor did any party ever 
raise such an issue before the NLRB or before this Court. 


It is clear that if the alleged conspiracy was not stated 
as a distinct violation in the complaint, neither the Board, 
nor the Courts, may inject it without the institution of an 
entirely new proceeding. See, e.y., General Tire & Rubber 
Co., 185 NLRB No. 28; Sid Harvey Westchester Corp., 142 
NLRB No. 149, 53 LRRM 1255. With respect to the alleged 
conspiracy the complaint states the following: 


“7 Since on or about August 1, 1961, and continu- 
ing to date, Respondent Employers have rendered, 
and are rendering, unlawful aid, assistance and sup- 
port to Respondent Unions, by the following acts and 
conduct : 


“(a) By their following named supervisors and 
agents * * * knowingly and willfully and pursuant 
to arrangement and agreement with Respondent 


Unions hiring and employing agents and organizers 
of Respondent Unions for the purpose of permit- 
ting such agents and through them Respondent 
Unions to organize and obtain members and adher- 
ents among and designations from its employees 
* * * while denying similar privileges to RCIA * * ws 


“Charles Breihof A Mt bt 
Irving Bernstein See 
Lester W. LaVictor * * *” (JA 148). 


Thus an “arrangement and agreement” is alleged to be 
a violation of the Act only insofar as anyone was hired 
“pursuant” to it. 


But, moreover, not only did the Board properly restrict 
itself to this issue but also Petitioners’ objections through- 
out this proceeding were directed simply at whether and in 
what fashion the alleged agreement had been effectuated. 
Nowhere, not in its Petition for Reconsideration of the origi- 
nal NLRB decision, nor in its Petition to this Court from 
the ultimate NLRB decision, did Petitioners raise the issue 
that a violation could be made out if the alleged agreement 
were not in some manner effective or effectuated to achieve 
the alleged illegal hiring.” With respect to this issue 29 
U. S. C. 160(e), made applicable here by the provisions of 
29 U. S. C. 160(f), provides: 


“No objection that has not been urged before the 
Board, its member, agent, or agency, shall be con- 
sidered by the court, unless the failure or neglect to 
urge such objection shall be excused because of ex- 
traordinary circumstances.” 


Patently, no such extraordinary circumstances exist here. 


2 RCIA stated in its Petition for Reconsideration that “the 
agreement was tantamount to recognition of ACWA before any 
solicitation of employees began” (JA 201). But this theory was 
not part of the complaint, was not pressed by RCIA on the Appeal, 
was not adopted by this Court and is not supported by the record. 


Ill. Intervenors respectfully submit that the Court 
erred in ruling that a violation of the Act could be 
made out on the basis of an agreement to hire 
organizers even though it is not shown that such 
agreement was effectuated. 


The Court seems to have adopted this position without 
the authority of a single case, without a sentence of analytic 
support for it, and in the face of an established rule of the 
NLRB to the contrary. See B. M. Reeves Co., Inc., 128 
NLRB 320, 321; Northeastern Engineering, Inc., 112 NLRB 
143, 744. 


It has recently been held that an employer may permit 
union organizers on his premises for the purposes of organiz- 
ing even where the organizing is done in working areas, on 
company time and with the apparent blessings of the com- 
pany. Local 1325, Retail Clerks International Association, 
AFL-CIO vy. NLRB, — F. 24 — 54 LRRM 2748 (1 Cir. 
1963) reversing 143 NLRB No. 75; Local 655, Retail Store 
Employees Union v. NLRB, — F. 24 — 53 LRRM 2929 (8 
Cir. 1963) ; Kimbrell v. NLRB, 290 F. 2d 799 (4 Cir. 1961). 
Here there was no organizing shown in working areas or 
on company time; the company explicitly informed its em- 
ployees of its neutrality with respect to unionization; and 
no employees were aware of the fact that union organizers 
were in the store. Yet, on the basis of an alleged uneffec- 
tuated conspiracy to commit a perfectly legitimate act—no 
one has alleged that it is an unfair labor practice to hire 
union organizers without more—the Court concludes that 
rights of employees have been violated. 
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IV. Inasmuch as the decision of the NLRB in this mat- 
ter rest upon substantial evidence in the record 


and is correct as a matter of law, it should be 
affirmed. 


CONCLUSION 


For all the above-stated reasons Intervenors request 


that its Petition for Rehearing or Rehearing En Banc be 
granted. 


a Respectfully submitted, 


JACOB SHEN: 
JEFFREY ALBERT, 
15 Union Square, 
New York 3, N. Y., 


Attorneys for Intervenors. 


Certificate of Good Faith 


The undersigned hereby certifies that the above and fore- 
going Petition for Rehearing or Rehearing En Banc is pre- 
sented in good faith and not for +t 


ecg6oS-e&—_—__ im A ( a 
JACOB SHEINKMAN, 
JEFFREY ALBERT, 
15 Union Square, 
New York 3, N. Y., 


Attorneys for Intervenors. 
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On Petition to Review, Set Aside and Remand 
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ANSWER TO INTERVENORS’ PETITION 
FOR REHEARING 
OR REHEARING EN BANC. 


To the Honorable, the Judges 
of the United States Court of 
Appeals for the District of 
Columbia: 


Petitioners oppose and answer Intervenors’ Petition for 


Rehearing as follows: 
L 


Intervenors’ Petition for Rehearing is not jomed in by 
the National Labor Relations Board, the respondent in 


2 


this appeal. The NLREB’s unwillingness to support Inter- 
venors is significant, for the NLRB, unlike Intervenors, is 
charged with the administration and protection of public 
rights. See Garner v. Teamsters, 346 U.S. 485, 493-498. It 
appears, therefore, that the federal agency affected by the 
Court’s decision does not agree with Intervenors. 


I. 


Intervenors’ contention that the Court lacks statutory 
power to remand this proceeding for the taking of additional 
testimony cannot be taken seriously (Pet. for Rehearing 
2-3). It rests entirely upon an untenable interpretation of 
a provision of § 10(e) of the Labor Act, 29 U.S.C. § 160(e), 
that any party may apply to the Court for leave to adduce 
additional evidence before the agency, where appropriate 
grounds are shown. Intervenors (without a shred of prece- 


dent or other authority) construe this provision as a limita- 
tion on the Court’s power, whereas it is plainly a limitation 
only on litigants. 


Section 10(e) grants the Courts of Appeals the extra- 
ordinarily broad power ‘‘to make and enter a decree enfore- 
ing, modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board.’’? The 
Court’s power to remand this cause to the Board for addi- 
tional testimony is found not only in the unambiguous words 
of the statute and in the Court’s inherent remedial power 
but also in many decisions. See, e.g., NLRB v. Indiana & 
Michigan Electric Co., 318 U.S. 9, 16-17. 


I. 


Intervenors contend that the present record is adequate 
for the Board to determine, on remand, whether or not a 
conspiracy existed. Thus, Intervenors oppose reopening 
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the record (Pet. for Rehearing 3). We agree. The record 
is quite sufficient. On the present record, the Trial Examiner 
had no difficulty finding as a fact that there had been an 
unlawful conspiracy (R. 175). The Board found no contrary 
evidence but explicitly assumed the existence of the conspir- 
acy for purposes of its decision (R. 191). 


The Court’s order permitting the reopening of the record 
to receive the testimony of Ungar and LaVictor is, if any- 
thing, in Intervenors’ favor, for it gives them a new chance 
to show that no conspiracy existed. As the record now 
stands, the evidence shows abundantly and without contra- 
diction that there was a conspiracy. If Intervenors do not 
want the record reopened, it should not be, since the parties 
are in agreement that the Board may adequately decide the 
factual question of whether there was a conspiracy on the 
present record. 


While we agree with Intervenors that the present record 
is adequate, Intervenors’ speculation that reopening would 
result in a “procedural donnybrook” is unpersuasive. The 
problems attendant upon reopening a record on remand 
from a Court of Appeals have been routinely faced since 
the enactment of the Wagner Act over a quarter of a century 


ago. 


IV. 


Intervenors’ assertion that the unfair labor practice com- 
plaint issued by the NLRB’s General Counsel does not 
charge that the conspiracy itself was unlawful is just soph- 
istry (Pet. for Rehearing 5-6). The complaint alleges the 
existence of the conspiracy in paragraph 7 (R. 148), along 
with a number of other acts, and further alleges that by 
“the acts described above in paragraph 7... and by each of 
said acts,’’ the statute was violated. Moreover, this asser- 
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tion that the complaint is not broad enough to encompass 
the violation found by the Court comes too late in a Petition 
for Rehearing, since Intervenors have not heretofore made 
this argument, unsound though it is. 


V. 


Intervenors’ contention, that ‘‘the Court erred in ruling 
that a violation of the Act could be made out on the basis of 
an agreement to hire organizers even though it is not shown 
that such agreement was effectuated’”’ (Pet. for Rehearing 
7), is nothing more than reargument of the views expressed 
in Intervenors’ brief on the merits (Intervenors’ Br. 7-8) 
and by Intervenors’ counsel in oral argument. No errors of 
fact or law are relied on by Intervenors to warrant the 
Court’s reconsidering its holding. 


VI. 


No compelling reasons have been expressed by Inter- 
venors to support their Petition for Rehearing, and ac- 
cordingly it should be denied. 


Respectfully submitted, 


S. G. Lippman 

Tim L. BornstErn 
1741 DeSales Street 
Washington 6, D. C. 


Rosert KarMEL 
33 North LaSalle Street 
Chicago 2, Illinois 


Attorneys for Petitioners 
January 20, 1964 
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Questions presented. 
Counterstatement of the case 
I. The Board’s findings of fact-...----------------- 
A. Amalgamated’s organizing campaign. 
B. Communications between petitioners and 


I. The Board properly held that Miracle Mart com- 
mitted no unfair labor practices when (A) it 
hired three women employees in the normal course 
of its business, and (B) it did not interfere with 
a subsequent union organizing campaign, re- 
stricted to nonworking hours, of which the Com- 
pany had no specific knowledge and to which it 
gave no aid or encouragement. 

II. The Board properly held that Miracle Mart did not 
discriminate against petitioners in violation of 
Section 8(a) (2) since that Union never asked for 
legitimate organizing privileges. 

Conclusion. 
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NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 1441, Retail Clerks International Association, 
AFL-CIO (hereinafter called Retail Clerks or peti- 
tioners), to review and set aside an order of the Na- 
tional Labor Relations Board issued November 29, 
1962, following the usual proceedings under Section 
10(c) of the National Labor Relations Act, as 

@ 
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amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., See. 
151 et seq.). The Board’s Decision and order (J.A. 
189-195)? are reported at 139 NLRB 1321, and in 
its Order Modifying Decision and Order and Denying 
Petition for Reconsideration (J.A. 204-206). The 
Court has jurisdiction under Section 10(f) of the Act. 


I. The Board’s findings of fact 


Briefly, the Board dismissed, in its entirety, a com- 
plaint against Amalgamated Clothing Workers of 
America (hereafter called the Union or Amalga- 
mated) and Miracle Mart of Muncie (hereafter called 
Miracle Mart or the Company).? The complaint 
charged the Union and Company with a collusive 
organizing agreement and execution of an illegal 

ion-security contract in violation of Section 8(a) 

/o, (2), and (3), and 8(b) (1)(A) and (2) of the 
Act. The Board found the allegations of the com- 


1“J.A” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of refer- 
ences a semicolon appears, references preceding it are to the 
Board’s findings, and those following are to the supporting 
evidence. 

2'The General Counsel’s complaint named 14 commonly owned 
retail department stores as respondent employers. Of this 
chain of primarily self-service, “discount” stores, 12 are Miracle 
Mart shops, 1 is Holyoke Cinema Shops, Inc., and the last is 
Franklin Discount Department Store. Each of the stores an- 
nually sells products of more than $500,000 in value, and each, 
except Holyoke, annually buys, in interstate commerce, products 
valued at more than $100,000. Holyoke annually buys goods 
valued at more than $50,000. No jurisdictional issue is pre- 
sented in these proceedings. (J.A. 173-174.) 

All conduct claimed to be violative of the Act occurred at 
Miracle Mart of Muncie, Inc. 
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plaint unsupported by a preponderance of the 
evidence. 
A. Amalgamated’s organizing campaign 

In early July of 1961, Charles Breihof, General 
Manager and Labor Relations Director of the Miracle 
Mart Corporations, came to Muncie, Indiana, to over- 
see preparations for opening a new retail department 
store. He transferred Lester LaVictor from the Fort 
Wayne, Indiana, store and named him resident man- 
ager of the Muncie operation (J.A. 175; 24, 29). 
During a second visit to Muncie in the beginning of 
August, Breihof met Max Ungar, a representative of 
the Amalgamated Clothing Workers of America. 
While discussing future organization of the employees 
at the new store, Ungar asked Breihof to hire three 
particular women, strong Union supporters who were 
also experienced “discount girls,” as employees. At 
the time, Breihof agreed, although he told. no one of 
the arrangement (J.A. 175; 30-31). 

In the process of readying the store for its opening, 
Miracle Mart was hiring a substantial number of new 
employees (J.A. 191; 81). LaVictor, who as manager 
took care of all the hiring, knew nothing of Breihof’s 
conversation with Ungar. One morning, before 
Breihof even arrived at the store, LaVictor hired 
Norma Howard in the normal course of business as a 
discount girl (J.A. 60, 56). Several days later, Anna 
Ice and Mildred Denham came to the store, asked La- 
Victor for jobs, and were also hired as part of the large 
complement of new employees then being placed on 
the payroll (J.A. 79-81). The three women, who 
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were active Amalgamated members, performed their 
duties satisfactorily (J.A. 57, 61), and although they 
did solicit for union membership, such soliciting was 
conducted only at lunch time, during the two 15- 
minute breaks allowed each day, and other nonwork- 
ing hours (J.A. 81-84, 90). Breihof never personally 
observed any of the three women trying to organize 
employees during working hours, nor did any of his 
supervisors ever report seeing union activity occur- 
ring on store premises as they had been instructed to 
do (J.A. 192; 57, 35-36). 

On August 15, Breihof, while in Grand Rapids, 
Michigan, on Company business, was called by 
Bernard Bernstein (the Company president’s brother 
who had temporarily been assigned to the Muncie 
store) and was told that the Union was requesting 
recognition. Breihof replied that the Union must 
demonstrate its majority support among the em- 
ployees. In Muncie, the Union ealled in a local priest, 
as a neutral party, and he conducted an independent 
check of the membership cards (J.A. 36-87). The 
priest found that the Union did represent a majority 
(about 85-88 out of approximately 130-140) of em- 
ployees in the store (J.A. 37). Having established 
to his own satisfaction that the Union had wide- 
spread support, and wanting to avoid “any prob- 
lems or confusion” which might conflict with the 
opening of the store, Breihof told Bernstein to grant 
immediate recognition to the Union (J.A. 37, 65). 
Breihof then arranged to meet an Amalgamated offi- 
cial on August 16, and after some negotiations a col- 
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lective bargaining agreement containing an agency- 
shop provision was executed (J.A. 194; 40-41).’ 


B. Communications between petitioners and Miracle Mart 


Retail Clerks, petitioners herein, was the recognized 
bargaining representative of employees at another 
Miracle Mart store, in Fort Wayne, Indiana (J.A. 
193; 12). The collective bargaining contract between 
the Company and petitioners covered ‘‘employees 
presently employed and those employees hired in the 
future in stores now or hereafter owned and/or oper- 
ated by the Employer in the 65 mile area of Fort 
Wayne, Indiana” (J.A. 193; 99). Acting on the im- 
pression that this clause was applicable to the new 
Miracle Mart store, Richard Lewis (acting secretary- 
treasurer of Local 1441 of Retail Clerks Interna- 
tional) repeatedly demanded recognition that his 
union was already the representative of present and 
future employees at the Muncie store (J.A. 12-14). 
This impression stemmed from a brief conversation 
on July 24, in which a Company attorney told Lewis 
that he thought the Muncie store ‘‘would come under 
the Fort Wayne contract” (J.A. 12-14).* Thereafter, 
on August 4, Lewis called Breihof, who suggested 
that he get in touch with Irvin Bernstein, the presi- 
dent of Miracle Mart, in New York City (J-A. 14-15). 


It was stipulated at the hearing that the contract’s union- 
security clause had not been enforced and that no employee had 
been required to pay any dues or fees to Amalgamated as a con- 
dition of his or her employment (J.A. 177). 

“No contention was made at the hearing or before the Board 
that the new store was in fact an “accretion” to the existing 
Fort Wayne unit (J.A. 178, 193). 
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Unable to reach Bernstein by telephone, Lewis wrote 
to him explaining that the Muncie store ‘will come 
under the contract that we have in Fort Wayne,” and 
that ‘“We are ready to sign the employees and would 
very much appreciate your assistance” (J.A. 112). 
Lewis made similar claims when he went to the 
Muncie store on August 7 and spoke to LaVictor re- 
questing ‘‘permission to sign the employees” (J.A. 
18). LaVictor refused him such permission since no 
authorization had been received from Company offi- 
cials (J.A. 18). A subsequent conversation with 
Bernard Bernstein on August 15 was, as Lewis de- 
scribed it, “‘more or less a rehash of our previous” 
one (J.-A. 19) in which he again “‘told him [Bern- 
stein] that it was my understanding that we had a 
contract covering the store, the Fort Wayne contract. 
Further, that we were requesting the right to sign 
these employees * * * ” (J.A. 20). Finally, on Au- 
gust 18, after the Company had already signed the 
agreement with Amalgamated, Lewis for the first and 
only time asked ‘“‘to talk to the employees” and de- 
manded ‘the same right” which ‘‘another union” 
allegedly had been enjoying (J.A. 193; 20-21). When 
Lewis proceeded to “‘talk to the employees” and would 
not leave the store as requested, it became necessary 
for a policeman to usher him out (J.A. 21). 
II. The Board’s conclusions and order 


Upon the foregoing facts, the Board concluded, con- 
trary to the Trial Examiner,’ that the record showed 
5 The Trial Examiner found that the Union organizers were 


hired pursuant to the Ungar-Breihof agreement (J.A. 175-176), 
that the Company assisted the Union by allowing and not in- 
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that the three Union organizers were hired in the 
normal course of the Company’s business when it was 
hiring a large group of new employees, and not pur- 
suant to any illegal arrangement between Ungar and 
Breihof (J.A. 191). Further, the Board found that 
since ‘the record does not indicate that the Company 
assisted Amalgamated in its organizing activities,” no 
unlawful assistance was granted the Union, and the 
Union secured, therefore, an uncoerced majority of 
the employees (J.A. 193, 194). Finally, the Board 
found no disparate or discriminatory treatment of 
Retail Clerks because they were seeking recognition 
under their contract with the Fort Wayne Miracle 
Mart, and had not requested permission to solicit the 
Muncie employees for organizational purposes until 
after Miracle Mart and the Union had signed their 
labor agreement (J.A. 193). Consequently, the Board 
found that no violations of Section 8(a) (1), (2), 
and (3), and 8(b) (1)(A) and (2) of the Act had 
occurred and dismissed the entire complaint (J.A. 
194)* 
terfering with its organizational activities (J.A. 176), that the 
Company therefore treated petitioners unfairly by denying them 
“similar assistance” (J.-A. 177), and that the union-security 
agreement was unlawful because Amalgamated obtained a 
coerced majority of the employees by virtue of the Company’s 
unlawful assistance (J.-A. 177). The Trial Examiner concluded 
that such conduct was violative of Section 8(a) (1), (2), and 
(3), and 8(b) (1) (A) and (2) of the Act (J.A. 177-178). 
¢Member Leedom dissented on the ground that the agency- 
shop agreement entered into between the Company and the 
Union was unlawful under the Indiana “right-to-work statute” 
(J-A. 194-195). 


8 
SUMMARY OF ARGUMENT 


1. “The intent of the National Labor Relations Act, 
as amended, and especially of § 7, is that the decision 
whether or not to be represented by a bargaining rep- 
resentative and also the choice of that representative 
shall be the uncoerced decision of a majority of the 
employees in an appropriate unit.”* The prime pur- 
pose of Section 8(a) (2) of the Act is to bar “‘ [o] bstruc- 
tion of that freedom of choice, by either the employer 
or the union.”* The facts of this case amply warrant 
the Board’s conclusion that Miracle Mart in no way 
acted to obstruct that freedom of employee choice 
which is central to the Act. 

2. Thus, the record establishes that the three women 
in this case presented themselves as, and in fact were, 
bona fide applicants for employment at a new Miracle 
Mart store. They were hired in the Company’s 
normal course of business, when many other new em- 
ployees were being put on the payroll in preparation 
for the store’s opening, and by the proper store offi- 
cial who had absolutely no knowledge—one way or the 
other—of their union affiliations. The classic organi- 
zational campaign they thereafter conducted was sim- 
larly free from any taint of employer aid or support. 
While satisfactorily performing their work, the three 
women used non-working hours to persuade their fel- 
low employees of the advantages of Union member- 
ship. In short, so far as the store employees were 
affected, there was not a shred of evidence to indicate 
TILGWU v. NLRB. 108 App. D.C. 68, 280 F. 2d 616, 619 


[emphasis added], aff'd 366 U.S. 731. 
* Ibid. 
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to them that their employer was throwing his weight 
behind one union in preference to another, or that he 
had any opinions whatsoever on whether his workers 
should accept or reject a union. Furthermore, this 
recital also demonstrates that the Board was justified 
in finding that the earlier Breihof-Ungar conversa- 
tion had no bearing on what actually transpired once 
the three applicants for employment entered the 
Miracle Mart store. In sum, it was proper for the 
Board to decide (in the exercise of its administrative 
expertise and informed discretion) that the secret 
agreement had no discernible effect upon the em- 
ployees’ freedom of choice and that the organizing 
which occurred during the next few weeks, likewise, 
had no detrimental effect on the independence of em- 
ployee decisions. 

3. We have established that the employer in no way 
unlawfully interfered with his employees’ freedoms 
under the Act. Consequently, the Company acted 
lawfully, after first ascertaining from a neutral 
party’s card check that the Union had won majority 
support among the employees, in granting recognition 
to and entering into a collective bargaining agree- 
ment with the Union. Thus, there was no violation 
of Section 8(a) (1), (2), and (3) and 8(b) (1)(A) 
and (2). 

4. The Board properly found that Miracle Mart 
“did not unlawfully refuse access to Retail Clerks.”’ 
Until August 18, 3 days after the Company had le 
gitimately granted recognition to Amalgamated, Re- 
tail Clerks had never asked for customary organiza- 
tional privileges but, rather, had always sought to 
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merely “‘sign the employees” under the inapplicable 
accretion clause of a contract covering another Miracle 
Mart store. By neglecting to make an unequivocal 
bid for equal organizational privileges, Retail Clerks 
demonstrated that their only interest lay in obtaining 
quick recognition via the alleged accretion clause 
rather than in winning the uncoerced loyalties and 
votes of employees contemplated by the Act. There- 
fore, the Board was justified in dismissing the 
8(a) (2) charge of illegal discrimination. 


ARGUMENT 


I. The Board properly held that Miracle Mart committed no 
unfair labor practices when (A) it hired three women em- 
ployees in the normal course of its business, and (B) it did 
not interfere with a subsequent union organizing campaign, 
restricted to nonworking hours, of which the Company had 
no specific knowledge and to which it gave no aid or 
encouragement 
The essence of Retail Clerks’ petition to review is 

that the Board was compelled to find, on these facts, 

that Miracle Mart granted Amalgamated Clothing 

Workers of America the assistance and support pro- 

seribed by Section 8(a)(2) and 8(a)(1) of the Act. 

As we will show, such an argument lacks any basis in 

the philosophy underlying the Act, the applicable case 

law, or the facts of this situation. 

This Court has recognized that ‘“The intent of the 
National Labor Relations Act, as amended, and es- 
pecially of §7, is that the decision whether or not 
to be represented by a bargaining representative and 
also the choice of that representative shall be the wn- 
coerced decision of a majority of the employees in an 
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appropriate unit. Obstruction of that freedom of 
choice, by either the employer or the union, deprives 
some of the employees of this guaranteed right and is 
an unfair labor practice under §8.””* In addition 
to the courts, Congress too has been aware of the 
“marked advantage’’ conferred on any labor organi- 
zation in its campaign for employees’ loyalty and 
votes when an employer indicates his approval or 
preference for that organization.” Consequently, to 
protect and strengthen the Act’s essential aim of free- 
dom of choice, Congress specifically proscribed, in 
Section 8(a)(2), the contribution of any employer 
support, financial or otherwise, to any labor organi- 
zation. In short, the purpose of 8(a)(2) is to bar 
employer pressure or interference with the employees’ 
right, under Section 7, “to bargain collectively 
through representatives of their own choosing.”’ 
[Emphasis added.] Judging the instant case in the 
light of the legislative mandate—to preserve employee 
freedom of choice—it is evident, as shown below, that 
Miracle Mart never exerted any influence on its em- 
ployees, never manifested either public or private ap- 
proval of Amalgamated, and that these employees 
were in no way subtly swayed or psychologically pres- 
sured in their ‘‘decision whether or not to be repre- 
sented by a bargaining representative and also [their] 
choice of that representative.”’ 

 °1LG.W.U.v. NLRB. 108 App. D.C. 68, 280 F. 24 616, 619 
[emphasis added], affd. 366 U.S. 731. 


00. L.RB. v. Pennsylvania Greyhound Lines, 303 U.S. 261, 
267. 
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Thus, the facts detailed above demonstrate that 
LaVictor, manager of Miracle Mart in Muncie, In- 
diana, while hiring many new “discount girls” in 
preparation for the store’s opening, routinely ac- 
cepted three women—Norma Howard, Anna Ice, and 
Mildred Denham—who though personally unknown 
to him appeared perfectly competent to handle a job 
which required no special skills or training. Once at 
work, where all three women performed their tasks 
satisfactorily, they attempted to persuade the other 
women employees to join Amalgamated Clothing 
Workers of America. To this end, they used the 
classic and customary techniques of persuasion—they 
spoke with their fellow workers during lunch hours, 
at informal meetings after work, and during the two 
break periods they were allowed each day. After 2 
weeks of discussions and talks, the Union claimed 
that a majority of the employees had joined, and re- 
quested recognition and bargaining rights from the 
Company. At the employer’s request, a neutral third 
party was called in, carefully checked the Union 
membership cards, and determined that the Union 
had in fact secured a majority. Shortly afterwards, 
the Company and Union signed the collective bargain- 
ing agreement which they had negotiated. On this 
set of facts, we submit that the Board was manifestly 
correct in concluding that ‘‘the Company had ren- 
dered no unlawful assistance to Amalgamated prior 
to the signing of the agreement * * * [and] that the 
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Respondent did not violate the Act by entering into 
such a collective-bargaining agreement” (J.A. 194).* 

Petitioners attack this conclusion by attempting to 
magnify the importance of the early Breihof-Ungar 
conversation. But in doing so, they ignore the crucial 
fact, found by the Board and amply supported by the 


21Jn so holding, the Board reversed the Trial Examiner and 
dismissed the entire complaint. Since the Supreme Court does 
“not require that the examiner’s findings be given more weight 
than in reason and in the light of judicial experience they de- 
serve” (Universal Camera Corporation v. N.LR.B., 340 US. 
474, 493-496), the disagreement (which involved no credibility 
issues) between the Board and Examiner is entitled to no spe- 
cial consideration here. Thus, “the final obligation to determine 
the facts as to the matters at issue here rests with * * * [the 
Board], and * * * in all cases where examiner and Board differ, 
if the Board’s findings are supported by the evidence on the 
record considered as a whole they should be sustained,” V.L.2.B. 
v. Akin Products Co., 209 F. 2d 109, 111 (C.A, 5). See also, 
Warehousemen & Mail Order Employees, Looal 743 v. N.LRB., 
112 App. D.C. 280, 302 F. 2d 865, 868-869. 

‘As to the Board’s dismissal of the complaint contrary to the 
Examiner, this Court has long recognized its “limited function” 
in reviewing Board orders and has held that so long a8 “the 
record considered as 2 whole” supports the Board’s dismissal, its 
order must be enforced even though some evidence could be 
found to support a contrary conclusion. American Flint Glass 
Workers’ Union of North America v. NLRB. 97 App. D.C. 
944, 930 F. 2d 219, 213, cert. den., 351 U.S. 988. In short, only 
if the Board was compelled to find unfair labor practices on the 
record before it, and not solely because this Court might have 
concluded, on de novo consideration, that unfair labor practices 
occurred, is there warrant for reversing the Board’s determina- 
tion to dismiss the complaint. See Albrecht v. V.L.R.B., 181 F. 
2d 652, 658, 659 (C.A. 7); Puerto Rico Drydock & Marine 
Terminals, Inc. v. N.L-R.B., 109 App. D.C., 78, 284 F. 2d 212, 
215, cert. den., 364 U.S. 883. International Woodworkers of 
America v. NLRB. 104 App. D.C. 344, 262 F. 2d 233, 234; 
‘American Flint Glass Workers’ Union of North America v- 
NIBB., supra, p. 216. 
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evidence, that this conversation had no bearing on 
what actually transpired once the three applicants 
for employment entered the Miracle Mart store. The 
evidence is clear that LaVictor, the official responsible 
for hiring, knew absolutely nothing about this con- 
versation—neither that Amalgamated was allegedly 
to send its representatives to the store nor the names 
of the: particular individuals who were supposed to 
be hired. Moreover, the evidence fully supports the 
conclusion that the three women hired by LaVictor 
were hired according to the standard procedure then 
in use at the store. Accordingly, it was LaVictor, as 
the person in charge, who actually hired the three, 
and not Breihof, the only Company official who knew 
of either the agreement or the names of the orga- 
nizers. Thus, according to Breihof’s own testimony, 
Norma Howard was hired ‘‘accidentally’”’ and was at 
work before Breihof had arrived at the store for work 
that day. When Mrs. Ice and Mrs. Denham came to 
Muncie a few days later, they did not even know 
whom to see about a job and, in the normal course 
of events, were referred by another employee to La- 
Victor. When hired by the latter, at a time when the 
store was taking on many new “‘discount girls” to 
prepare for its opening, they received the same treat- 
ment ag other applicants and LaVictor did not even 
learn their names until they completed their social 
security and tax forms. (Their short employment 
interviews, contrary to petitioners’ insinuations, were 
most probably accounted for by the fact that mere 
availability for work was the only requirement for 
these ‘‘discount girl’’ jobs for which no skills or past 
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experience were necessary.) The earlier dialogue, re- 
stricted as it was to the two participants, thus had no 
effect on the way operations were subsequently con- 
ducted at the store. More significantly, however, the 
conversation also had absolutely none of the coercive 
impact on employees which Section 8(a)(2) was de- 
signed to prevent. In other words, since no employes 
ever received the slightest impression that these three 
had been hired pursuant to any secret understandings 
between the Union and their employer, or that Miracle 
Mart was exerting any pressure (psychological or 
otherwise) for them to join this union, the vital ele- 
ment of free, untrammelled choice in the designation 
of labor representatives was preserved.” 

Moreover, the same observation holds true for the 
organizing campaign which the three employees waged 
after they began work. All their efforts to contact and 
convince their fellow-workers to join Amalgamated 
were legitimate and accepted recruitment techniques, 
universally used by labor organizations trying to sign 
employees as members. In addition, these efforts were 
carefully confined to nonworking hours and the three 
women were rated as satisfactory employees during 
working hours. Thus, as far as the employees at the 
store were concerned, there was not a shred of evi- 
dence to indicate to them that their employer was 
throwing his weight behind one union in preference 
to another, or that he had any opinions whatsoever 
on whether his workers should accept or reject a 
union. Nor did the Company, in actuality, render any 

2 This is not to say that lack of employee knowledge would 


preclude an 8(a)(2) finding had the hiring of the three been 
pursuant to the earlier conversation. 
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unlawful aid or support to the Union.” While Breihof 
bad a generalized knowledge that the Union was at- 
tempting to organize the store, neither he nor his 
supervisors observed any Union agitation during 
working time or on Company premises, or ever ad- 
vised any employee what view he or she should take 
on union matters.* Such a situation cannot be con- 
verted—not even by petitioners’ exaggerations, hyper- 
bole, and unfounded intimations of sinister collusion— 
into the assistance and support proscribed by Section 
8(a)(2) and (1) of the Act. “¢ Aequiescence or ap- 
proval [the most that can be inferred from the Com- 
pany’s attitude here] are not what the Act contem- 
plates when it uses strong words such as ‘interfere,’ 
‘restrain,’ ‘coerce,’ and ‘dominate’ in Section 8(a) (1) 
and (2),” Wayside Press, Inc. v. N. L.R.B., 206 F. 2d 
862, 866 (C.A. 9). Cf. Kimbrell v. N.L.EB.B., 290 F. 2d 


33 At one point Breihof testified that around Thursday, 
August 3, when he was planning a temporary layoff, he told 
LaVictor not to lay off Mrs. Howard and instructed him to 
transfer her to another department (J.A. 32). However, there 
was no evidence to indicate that this order was carried out, 
Breihof himself did not know if LaVictor had transferred 
Mrs. Howard, and three other witnesses testified to being with 
Mrs. Howard the following weekend when she was not em- 
ployed (J.A. 56, 83, 88, 90, 95-96). Neither the Trial Ex- 
aminer nor the Board adverted to this incident, and it was well 
within the Board’s discretion to disregard such conflicting and 
confusing testimony. Cf. NLRB. v. Pyne Molding Corp. 
996 F. 2d 818 (C.A. 2). 

“In fact, when one of the women employees asked LaVictor 
whether she could attend a union dinner to be held after work- 
ing hours, LaVictor replied that she was free to do as she 
wished and that the Company operated union as well as non- 
union stores (JA. 34). 
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799 (C.A. 4); N.L.R.B. v. Brown Company, 160 F. 2d. 
449 (C.A.1). 

Petitioners claim that the Board erred in refusing 
- to find that the original Ungar-Breihof conversation * 
as well as the toleration of Amalgamated’s organizing 
- campaign, were violations of the Act. Such a claim 
misconstrues the Board’s function. The Board’s role 
in an 8(a) (2) proceeding is not to disqualify compet- 
ing rivals in the organizational arena, but rather to 
decide, based on “the whole econgeries of facts,’ 
whether management or labor has in any way inter- 
fered with the right of employees to select a bargain- 
ing agent of their own choosing. Considering this 
ease upon ‘‘the totality of its own facts,” “ the Board 
reasonably determined that the secret agreement had 
no discernible effect upon the employees’ freedom of 


3° The Board observed that “such an arrangement between 
Breihof and Ungar, standing alone,” would not be unlawful. 
At most—without the essential finding that the organizers were 
hired as a result thereof—such an agreement would only indi- 
cate an intent to violate the Act which, in similar circum- 
stances, the Board has held, does not constitute an unfair labor 
practice. See the Board’s statement in B. IM. Reeves Co., Inc, 
128 NLRB 320, 321-322: 

“In every case in which an employer recognizes and contracts 
with one of the contending unions making conflicting repre- 
sentation claims upon it, the employer necessarily renders as- 
sistance to the recognized union to the exclusion and detriment 
of the first. * * * The element of intent or motive in such situ- 
ation is immaterial. The employer’s conduct is illegal only if 
the recognition and contract were accorded a minority union 
or accorded the union at a time when a real question concern- 
ing representation existed.” 

16 V.L.R.B. v. Link-Belt Co., 311 U.S. 584, 588. 

% Coppus Engineering Corp. V. N.LR.B., 240 F. 2d 564, 571 
(C.A. 1)- 
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choice and that the organizing which occurred during 
the next few weeks, likewise, had no detrimental effect 
on the independence of employees’ decisions.“ For 
the Board to be compelled to find otherwise would 
rob it of that very administrative expertise and in- 
formed discretion essential for determining when prior 
conduct is so related—in time and effect—as to taint 
a thoroughly legitimate and honest organizing cam- 
paign. Thus, it is for the Board to draw the line be- 
tween those isolated incidents which, when judged in 
context, do or do not so impair the freedom of em- 
ployee selection that unfair labor practices are com- 
mitted.” In addition, regarding the actual organizing 
which did take place on Company property during 
nonworking time, it is settled that the mere fact that 
an employer allows union organizational activities to 
take place on company premises does not per se con- 
stitute a violation of the Act. It is only if the grant- 
ing of such benefits frustrates the purposes of the Act 


%In Link-Belt, supra, the Court said the Board “had the 
right to believe * * * that complete freedom of choice on the 
part of the employees was effectively forestalled” (p. 597) and 
that “the employees did not have that complete and unfettered 
freedom of choice which the Act contemplated” (p. 588). 
However, the case is inapposite to the instant one because of 
the vast dissimilarity in factual situations. Thus, in Link- 
Belt, there existed “declared hostility towards an ‘outside’ 
union, the long practice of industrial espionage * * * the sup- 
port given * * * by some of the supervisory staff, the promi- 
nence of company union representatives in [the outside union’s] 
drive,” and the discharge of several leaders of the outside 
union. 

1° Had the three women been denied jobs by LaVictor solely 
because he had discovered their Union affiliations, the Com- 
pany would have violated Section 8(a) (3) of the Act. Phelps 
Dodge Corporation v. N.L.R.B., 318 U.S. 177. 
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by restricting the right of employees freely to choose 
a bargaining representative that it constitutes an un- 
fair labor practice. N.L.R.B. v. Summers Fertilizer 
Co., 251 F. 2d 514, 518 (C.A. 1); Coppus Engineering 
Corp. v. N.L.R.B., 240 F. 2d 564 (C.A. 1). In this 
case the Board has reasonably and properly decided 
that there was no such restricting or impairing of em- 
ployee rights and, therefore, that there were no viola- 
tions of the Act. 

We have shown that the Board’s conclusions, in 
regard to the Company’s hiring of three organizers 
and its non-interference with the Union’s organizing 
campaign, were ‘justified’? and its dismissal of the 
8(a) (1) and (2) charges was therefore not “‘arbi- 
trary or unreasonable” (Albrecht v. N.L.R.B., 181 F. 
2a 652, 659 (C.A. 7). Consequently, the Company 
acted lawfully in granting recognition to the Union 
when it won the support of an uncoerced majority of 
the employees; further, the collective bargaining 
agreement entered into by the Union and Company 
was valid, and the Board properly held that there had 
been no violation of Section 8(a) (1), (2), and (3) 
and 8(b) (1)(A) and (2). Gem International, Inc. 
v. N.L.R.B., 53 LRRM 2929, 2934 (C.A. 8). Cf. 
N.L.R.B. v. Revere Metal Art Co., 280 F. 2d 96 
(C.A. 2), cert. den., 364 U.S. 894. 


II The Board properly held that Miracle Mart did not dis- 
criminate against petitioners in violation of Section 8(a) (2) 
since that Union never asked for legitimate organizing 
privileges 
The Board found that Miracle Mart ‘‘did not un- 

lawfully refuse access to Retail Clerks’’ because ‘‘at 
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no time until August 18, did Retail Clerks request 
permission to solicit the Company’s Muncie employees 
for organizational purposes” (J.A. 193). The record, 
supporting this finding, shows that although work was 
begun on the Muncie store as early as the first week 
in July and Local 1441’s secretary-treasurer was con- 
ferring with an attorney about the situation toward 
the end of July (J.A. 13), Retail Clerks still waited 
until August 18 before specifically asking the Com- 
pany for the customary organizational privileges. At 
this point such a request was of course fruitless since 
the Company had already recognized Amalgamated 
3 days earlier (on the basis of the priest’s card check) 
and the two had signed their collective bargaining 
agreement.” Until the August 18 date, those contacts 
made by petitioners with the Company were always 
in furtherance of one purpose: merely to “‘sign the 


employees” under the accretion clause of its contract 
with a Miracle Mart store in Fort Wayne, Indiana. 
However, neither the General Counsel nor petitioners 
ever contended that the Muncie store was in fact a 


valid accretion to the Fort Wayne unit or that the 
Company violated the Act by refusing petitioners’ 


20 See Stewart Warner Corp. v. N.L.R.B., 194 F. 2d 207, 209- 
210 (C.A. 4) (emphasis added), where after overruling the 
Board’s finding of an 8(2)(2) violation despite allegations of 
unequal treatment which were similar to the instant case, the 
Court noted that “it appears that if there was such a denial to 
UE adherents, it occurred immediately after the election” —too 
late to have interfered with the employees’ freedom to organize, 
and thus not violative of the Act. In short, even assuming dis- 
criminatory treatment, its occurrence after the fact, i.e., an elec- 
tion or the signing of a valid contract, conclusively signifies its 
immateriality. 
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recognition demand based on this contract. Yet 
throughout its dealings with Miracle Mart, Retail 
Clerks asserted the relevance of the Fort Wayne con- 
tract to the situation in Muncie, always asked to ‘‘sign 
the employees” pursuant to the contract’s terms, and 
never attempted (until August 18) to talk to the em- 
ployees themselves and solicit their positive support 
and membership. But it is settled law “that a re- 
quest for permission to solicit, or notice of such de- 
sire, should be clear and specific,” GEM I nternational 
Inc. v. N.L.R.B., 53 LRRM 2929, 2933 (C.A. 8). In 
an identical rival union situation, the Kighth Cireuit 
in GEM refused enforcement of the Board’s order 
against both company and union because “‘[n]umerous 
other cases suggest that in a situation such as ours 
(involving two unions) a request and denial are nec- 
essary to make out a violation” of Section 8(a) (2).* 

Thus, by reiterating the alleged applicability of the 
Fort Wayne agreement, and neglecting to make an 
unequivocal bid for equal organizational privileges, 

= Breihof did offer some vague and inconclusive testimony 
about the existence of a broad, no-solicitation rule which, al- 
though allegedly in effect at the Muncie store, had never been 
announced to the employees and was probably unknown to them 
(J.A. 34-87, 76, 136). However, the question of its existence 
and enforcement is not germane here since the Company can not 
be penalized for a discriminatory waiver of the rule, operating 
to the advantage of Amalgamated and the disadvantage of Re- 
tail Clerks when, as found by the Board, it had no specific 
knowledge of Amalgamated’s organizing and Retail Clerks never 
openly requested traditional organizational privileges. 

2 Explaining why such a requirement “serves a useful and 
legitimate purpose,” the Court noted that “[t]he establishments 
here involved are retail stores, and it is apparent that an excess 


number of solicitors on the premises at a busy time might well 
materially interfere with the selling operation” (p. 2934). 
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petitioners made it clear that their primary interest 
lay in enforcing the alleged accretion clause—thereby 
automatically becoming the collective bargaining rep- 
resentative for the Muncie workers. Only after 
realizing that Amalgamated was making substantial 
headway in its organizational drive among the em- 
ployees did petitioners attempt to wage a recruitment 
campaign to counteract Amalgamated’s. The blame 
for petitioners’ tactical mistake and error in timing 
ean not now be shifted onto the Company by claim- 
ing that it committed a violation of Section 8(a) (2) 
of the Act. 

In light of the foregoing evidence and reasoning, we 
submit that “The Board’s ultimate findings were 
rational, reasonable, and have support in the evidence 
as a whole” (Puerto Rico Drydock Marine Termi- 
nals, Inc., v. N.L.R.B., 109 App. D.C. 78, 284 F. 2d 212, 


215, cert. den., 364 U.S. 883), and that the Board prop- 
erly dismissed the complaint in its entirety. 


CONCLUSION 
For the reasons stated, it is respectfully submitted 
that the petition to review should be denied. 
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